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Kansas Annotations to the Restatement of Torts* 
By DEAN F. J. MOREAU f 


CHAPTER 7 


INVASIONS OF THE INTEREST IN THE EXCLUSIVE POSSESSION OF LAND 
AND IN ITS PHYSICAL CONDITION (TRESPASS ON LAND) 


To pic 1.1 ntentional Entries on Land. 


SECTION 157. Definition of Possession. 

Subsection (a) is law in Kansas. ‘Possession of land, in the sense that it con- 
fers a right to continuance thereof, must be actual — not constructive.” Doty v. 
Cone, 85 Kan. 1, 115 Pac. 977. “Actual possession is a possession of the char- 
acter required by the nature and situation of the land.” Hill v. Browning, 127 
Kan. 216, 273 Pac. 448. Open and notorious possession is constructive notice to 
all the world of the rights of the one in possession. Harvester Co. v. Myers, 86 
Kan. 497, 121 Pac. 500; Gray v. Zellmer, 66 Kan. 514, 72 Pac. 228. See, also, 
McNeil v. Jordan, 28 Kan. 7; Stough v. Lumber Co., 70 Kan. 713, 79 Pac. 737; 
Hockman v. Thuma, 68 Kan. 519, 75 Pac. 486; Investment Co. v. Fulton, 4 Kan. 
App. 115, 46 Pac. 188; Bruce v. McBee, 23 Kan. 379; Haas v. Nemeth, 139 Kan. 
252, 31 Pac. (2d) 6; Farmers State Bank v. St. Aubyn, 120 Kan. 66, 242 Pac. 
466; Penrose v. Cooper, 86 Kan. 597, 121 Pac. 1103. Actual possession if shown 
gives a right to have adverse claims thereto determined. Morrill v. Douglass, 
14 Kan. 293. See also, Giltenan v. Lemert, 13 Kan. 476. An actual good faith 
possession under a deed from the owner to himself as administrator will start 
the statute running in favor of such a possession. Mitchell v. Lines, 36 Kan. 378, 
13 Pac. 593. See also, Hollenback v. Ess, 31 Kan. 87, 1 Pac. 275. The exercise 
of visible and notorious acts of ownership over the premises is all that it neces- 
sary to constitute actual possession. Gilmore v. Norton, 10 Kan. 491. See also, 
Guinn v. Spillman, 52 Kan. 496, 35 Pac. 13. One in possession of real estate 
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under an unrecorded deed is the legal and absolute owner against those having 
actual notice thereof, and against all others he is the equitable owner. Tucker v, 
Vandermark, 21 Kan. 263. 


It is pertinent to note what acts our Court has held to constitute possession, 
and those which it has held not to constitute such possession. Where the entire 
tract was marked by locating the corners and plowing around the outer lines the 
actual occupancy of a small portion thereof was deemed an occupation of the 
whole premises sufficient to start the running of the statute of limitations. Pratt 
v. Ard, 63 Kan. 182, 65 Pac. 255. The fact that the plaintiff used a lot, built a 
sidewalk in front of it, dug a trench thereon for a wall, and filled up in front to 
bring the sidewalk to the grade was held to be at least some testimony tending 
to show possession, in the absence of any other sufficient to sustain a finding that 
he was not in actual possession of the lot. Giles v. Ortman, 11 Kan. 59. Evidence 
showing that the title holder to lots took possession claiming to own them, 
plowed around them, frequently went upon them, offered them for sale and 
paid taxes on them was held sufficient to sustain a finding that he was in the 
actual possession thereof. Cartwright v. McFadden, 24 Kan. 662. The defendant 
leased land to a tenant and the tenant occupied it, plowed it and laid off the 
boundaries. Later it was leased to another tenant who herded cattle on it and 
at other times disked and cultivated it. It was held that this evidence was sufh- 
cient to sustain a finding that defendant took actual possession of the land. 
Andrew v. Reid, 91 Kan. 135, 136 Pac. 793. The claim of absolute title, the 
undisputed control, the leasing, guarding and protecting of the land, the cutting 
and stacking of hay thereon, the care and cutting of the timber, and the payment 
of taxes was held to establish open, exclusive and adverse possession. Guinn v. 
Spillman, 52 Kan. 496, 35 Pac. 13. The claiming of ownership in vacant land, 
the payment of taxes thereon, the taking of persons thereon, and offering it for 
sale, the taking of posts there to build a fence, was held to be such an actual pos- 
session that such person could bring an action to quiet title. Hoffman v. Woods, 
40 Kan. 382, 19 Pac. 805. “Acts of ownership, such as returning land for assess- 
ment, payment of taxes, going on land, offering it for sale, openly and notori- 
ously claiming it, may be given in connection with acts showing possession, such 
as fencing and cultivating the land as tending to prove adverse possession.” 
Stockton v. Geissler, 43 Kan. 612, 23 Pac. 619. The claiming of title, taking 
possession, cultivation, renting, payment of taxes, and claim of ownership being 
so notorious that all in the neighborhood referred prospective purchasers to him 
was held to establish adverse possession. Hughes v. Ridgeway, 86 Kan. 852, 
122 Pac. 871. The use of land for wells, pumps, pipe lines and electric lines was 
an actual possession thereof. Hill v. Browning, 127 Kan. 216, 273 Pac. 448. 
Where the holder of a recorded homesteader’s receipt or his grantee, entered 
upon land, surveyed it into lots, streets and alleys and went on it at various times 
and exercised dominion over it, it was held a sufficiently visible, actual and hos- 
tile possession so as to constitute adverse possession. Briggs v. Rule, 122 Kan. 
153, 251 Pac. 444. 

During the early days of settlement it was held that the pasturing of cattle on 
land, or the cutting of a little prairie grass for hay, would not charge the owner 
with notice of an adverse claim or right of possession. Trager v. Elliott, 106 
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Kan. 228, 187 Pac. 875. Where there were improvements, but no dwelling 
house, this, coupled with the fact that the owner does not live thereon, it was 
held that such improvements were not of themselves conclusive that the one 
making them had exclusive possession. Sanford v. Weeks, 38 Kan. 319, 16 Pac. 
465. Merely grazing cattie and horses on land will not show adverse possession. 
Haase v. Kelley, 8 Kan. App. 648, 56 Pac. 535. 


It is also pertinent to note, under this general section, the various cases in 
which possession has been held a sufficient interest to sustain an action at law. 
Actual possession is sufficient for such occupant to maintain an action to enjoin 
interference with his possession by one claiming title. Mathis v. Strunk, 73 Kan. 
595, 85 Pac. 590. The holder of a mere naked possession, without any right 
thereto, may recover nominal damages for an irregular ouster by the one right- 
fully entitled to possession. Mitchell v. Woods, 17 Kan. 26. Possession alone 
under a claim of ownership is sufficient in an action against a mere wrongdoer. 
Davis v. Sim, 100 Kan. 66, 163 Pac. 622; Nelson v. Mather, 5 Kan. 151; Gil- 
more v. Norton, 10 Kan. 491. The action of trespass guare clausum fregit is an 
action for injury to possession. One in possession may recover against a mere 
wrongdoer although his possession is itself a trespass upon the rights of another 
person. Rosa v. M. K. & T. Rly. Co., 18 Kan. 124. See also, Ne/son v. Mather, 
5 Kan. 151; Fitzpatrick v. Gebhart, 7 Kan. 35; Pacific Railway Co. v. Walker, 
12 Kan. 601. Proof of possession for more than fifteen years under a claim of 
title is sufficient evidence to sustain a judgment of ejectment. U¢ley v. Fee, 33 
Kan. 683, 7 Pac. 555. See also, Douglass v. Ruffin, 38 Kan. 533, 16 Pac. 783; 
Gilmore v. Norton, 10 Kan. 491; Mooney v. Olsen, 21 Kan. 691; McCarty v. 
Olsen, 21 Kan. 698; Hollenback v. Ess, 31 Kan. 87, 1 Pac. 275; Moore v. Wiley, 
44 Kan. 736, 25 Pac. 200; Lyons v. Bodenhamer, 7 Kan. 455. Possession is sufh- 
cient to give the plaintiff standing to bring an action against the defendants who 
have no title at all. Waller v. Julius, 68 Kan. 314, 74 Pac. 157. See also, Giltenan 
v. Lemert, 13 Kan. 476; Cramer v. McCann, 83 Kan. 719, 112 Pac. 832; Brennen 
v. Bigelow, 8 Kan. 496. One who brings an action seeking relief formerly given 
in chancery and who sets out facts which in equity would entitle him to relief 
in an action to quiet title may bring such action when not in possession even if 
the premises be vacant and unoccupied, if he is the holder of the legal title. Keith 
v. Keith, 26 Kan. 26. See, also, Douglass v. Nuzum, 16 Kan. 515. One in pos- 
session under a contract of purchase is the owner thereof against all comers and 
may maintain an action as owner for damages to property. Garrett v. Beers, 97 
Kan. 255, 155 Pac. 2. 

The state of mind of the parties is important. Mere occupation by inadver- 
tence or mistake may not amount to a disseisin for in such case there is no inten- 
tion on the part of the occupant to exercise or on the part of the owner to suffer 
any dominion beyond the true line. Winn v. Abeles, 35 Kan. 85, 10 Pac. 443; 
Edwards v. Fleming, 83 Kan. 653, 112 Pac. 836; Shanline v. Wiltsie, 70 Kan. 
177, 78 Pac. 436; Scott v. Williams, 74 Kan. 448, 87 Pac. 550; Crawford v. 
Hebrew, 78 Kan. 401, 96 Pac. 348; Swarz v. Ramala, 63 Kan. 633, 66 Pac. 649; 
Miles v. Bear, 86 Kan. 587, 121 Pac. 917. See also, Shanks v. Williams, 93 Kan. 
573, 144 Pac. 1007; Kyte v. Chessmore, 106 Kan. 394, 188 Pac. 251; Peterson v. 
Hollis, 90 Kan. 655, 136 Pac. 258; Winters v. Bloom, 96 Kan. 443, 151 Pac. 
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1109; Hinnen v. Artz, 99 Kan. 579; 163 Pac. 141; Dyer v. Scott, 141 Kan. 463, 
41 Pac. (2d) 993; Fuller v. Stone, 116 Kan. 299, 226 Pac. 778; Kinne v. Wag- 
goner, 108 Kan. 814, 197 Pac. 195; Peyton v. Waters, 104 Kan. 81, 177 Pac. 525; 
Finn v. Alexander, 102 Kan. 607, 171 Pac. 602; Reitz v. Cooper, 123 Kan. 755, 
256 Pac. 813; Long v. Myers, 109 Kan. 278, 198 Pac. 934; Long v. Myers, 112 
Kan. 395, 211 Pac. 109; Conrad v. Sackett, 8 Kan. App. 635, 56 Pac. 507; 

Kan. 395, 211 Pac. 109; Conrad v. Sackett, 8 Kan. App. 635, 56 Pac. 507; 
Rasdell v. Shumway, 6 Kan. App. 45, 49 Pac. 631; Puls v. Giwosky, 116 Kan, 
82, 225 Pac. 1052. Possession with an intent to claim to the boundary whether 
that boundary is correct or not is adverse. McBeth v. White, 122 Kan. 637, 253 
Pac. 212; Peterson v. Hollis, 90 Kan. 655, 136 Pac. 258. See also, Kinne v. 
Waggoner, 108 Kan. 814, 197 Pac. 195; Winn v. Abeles, 35 Kan. 85, 10 Pac. 
443; Scott v. Williams, 74 Kan. 448, 87 Pac. 550; Crawford v. Hebrew, 78 Kan. 
401, 96 Pac. 348; Edwards v. Fleming, 83 Kan. 653, 112 Pac. 836; Winters v. 
Bloom, 96 Kan. 443, 151 Pac. 1109; Hinnen v. Artz, 99 Kan. 579, 163 Pac. 141; 
Long v. Myers, 109 Kan. 278, 198 Pac. 934; Fuller v. Stone, 116 Kan. 299, 226 
Pac. 778; and Jenkins v. Dewey, 49 Kan. 49, 30 Pac. 114. “The principle applies 
equally well to the matter of dedication, which can be accomplished only through 
the manifestation of an intent to dedicate.” Shanline v. Wiltsie, 70 Kan. 177, 
78 Pac. 436. Possession alone is not sufficient to confer title, it must be hostile 
and adverse as against the true owner. Winn v. Abeles, 35 Kan. 85, 10 Pac. 443. 
“The character of the possession depends upon the intent with which it is taken 
and held.” Edwards v. Fleming, 83 Kan. 653, 112 Pac. 836. See also, Winn v. 
Abeles, 35 Kan. 85, 10 Pac. 443; Swarz v. Ramala, 63 Kan. 633, 66 Pac. 649; 
Shanline v. Wiltsie, 70 Kan. 177, 78 Pac. 436; Scott v. Williams, 74 Kan. 448, 
87 Pac. 550; Crawford v. Hebrew, 78 Kan. 401, 96 Pac. 348; Ralston v. Dwig- 
gins, 115 Kan. 842, 225 Pac. 343. If the parties by mutual agreement fix a 
boundary and thereafter acquiesce therein they are bound thereby even prior to 
the statutory period of limitation. Shanks v. Williams, 93 Kan. 573, 144 Pac. 
1007; Steinhilber v. Holmes, 68 Kan. 607, 75 Pac. 1019; Sheldon v. Atkinson, 
38 Kan. 14, 16 Pac. 68. See, also, Peterson v. Hollis, 90 Kan. 655, 136 Pac. 258; 
Kyte v. Chessmore, 106 Kan. 394, 188 Pac. 251; Parks v. Baker, 81 Kan. 351, 
105 Pac. 439; Edwards v. Fleming, 83 Kan. 653, 112 Pac. 836; Kastner v. Baker, 
92 Kan. 26, 139 Pac. 1189; Terrell v. Chessmore, 94 Kan. 611, 146 Pac. 1152; 
Dean v. Evans, 106 Kan. 389, 188 Pac. 436; Shafer v. Leigh, 122 Kan. 14, 209 
Pac. 830; Bailey v. Brown, 125 Kan. 149, 264 Pac. 35; McBeth v. White, 122 
Kan. 637, 253 Pac. 212; Blanford v. Biven, 123 Kan. 269, 254 Pac. 1030; Van- 
dling v. Griffith, 105 Kan. 477, 185 Pac. 23; Baker v. Jones, 141 Kan. 240, 40 
Pac. (2d) 346; Schlender v. Maretoli, 140 Kan. 533, 37 Pac. (2d) 993; Zimmer- 
man v. Ginther, 10 Kan. App. 331, 63 Pac. 657; Simon v. Mohr, 127 Kan. 401, 
273 Pac. 445. 


Subsection (b) is probably not followed in Kansas. It seems that under the 
Kansas statutes and decisions, the possession is deemed to be in the owner as 
soon as the land is without an actual occupant. See the annotation to subsection 
(c) which follows. 


Subsection (c) is followed in Kansas. In fact the owner is given more right 
than this subsection allows him. Under this subsection the owner is postponed 
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to the rights of an actual occupant who has moved away as provided in subsec- 
tion b. In Kansas, the rights of the title holder attach as soon as those of the 
actual occupant cease. “The constructive possession of property always follows 
the legal title, when the actual possession is not in any other person.” Harris v. 
Curran, 32 Kan. 580, 4 Pac. 1044. See also, O’Brien v. Creitz, 10 Kan. 202; 
Eakin v. Wycoff, 118 Kan. 167, 234 Pac. 63. The constructive possession of 
land follows the legal title. Claflin v. Case, 53 Kan. 560, 36 Pac. 1062, Sullivan 
vy. Davis, 29 Kan. 28. See also, Eakin v. Wycoff, 118 Kan. 167, 234 Pac. 63; 
Ellsworth v. Eslick, 91 Kan. 287, 137 Pac. 973; Standard Oil Co. v. Cook, 63 
Kan. 866, 66 Pac. 1000. “All persons owning lands not held by an adverse 
possession, shall be deemed to be seized and possessed of the same.” 


SECTION 158. Liability for Intentional Intrusions on Land. 

Subsection (a) is law in Kansas. The Kansas Supreme Court has held the 
following acts to constitute trespasses: Disturbing the possession of a land owner 
by entering upon his land or by allowing cattle to enter, without the consent of 
the owner, Caulkins v. Mathews, 5 Kan. 191; Maltby v. Dihle, 5 Kan. 430; 
Union Pac. Ry. Co. v. Rollins, 5 Kan. 167; the throwing down of a fence stand- 
ing on the land of another, State v. Adams, 91 Kan. 642, 138 Pac. 580; entering 
upon the premises of another and wrongfully cutting down and carrying away 
trees and lumber therefrom, Simpson v. Woodward, 5 Kan. 571; the severing 
of standing trees, McGonigle v. Atchison, 33 Kan. 726, 7 Pac. 550; the continual 
riding of a bicycle upon the rails of a railroad company's track, Railway Co. v. 
Spaulding, 69 Kan. 431, 77 Pac. 106; the destruction or injury to property used 
in the maintenance of a nuisance, except in the manner provided by statute, 
State v. Stark, 63 Kan. 529, 66 Pac. 243; the cutting down of trees by a telephone 
company on the land of another, without his permission, when they were not 
interfering in any way with the use of the telephone lines, Nordgren v. South- 
western Bell Telephone Co., 125 Kan. 33, 262 Pac. 577; the entry by the pur- 
chaser of a tax title upon the premises before the redemption period had passed, 
Douglass v. Dickson, 31 Kan. 310; 1 Pac. 541; the unlawful carrying away of 
stone from the land of another, Fox v. Turner, 85 Kan. 146, 116 Pac. 233; the 
unlawful cutting of grass by one who has no interest therein, upon the land of 
another, State v. Blakesley, 39 Kan 152, 18 Pac. 170; the setting fire to the trees 
of another, Collins v. Morris, 97 Kan. 264, 155 Pac. 51, also, 101 Kan. 135, 165 
Pac. 862; the placing and operating of drilling machinery upon the land of 
another, without his consent, Davis v. Gas Co., 85 Kan. 195, 115 Pac. 977; enter- 
ing upon the premises and building of another, and without his consent fasten- 
ing telegraph wire to a part thereof, Telegraph Co. v. Moyle, 51 Kan. 203, 32 
Pac. 895; entering upon the land of another and plowing it up, Bridges v. Sar- 
gent, 1 Kan. App. 442, 40 Pac. 823; the digging up of clay on the land of an- 
other, State v. Armell, 8 Kan. 288; the using of a stairway and the alcove above 
the stairway in a building of another, Raedell v. Anderson, 98 Kan. 216, 158 
Pac. 45; the willful and malicious driving of horses across the land of another, 
allowing them to destroy growing grass thereon, State v. Tincher, 57 Kan. 136, 
45 Pac. 91; the entry upon the land of another and the digging of a ditch thereon, 
K. P. Ry. Co. v. Mihlman, 17 Kan. 224; where a railroad company properly dug 
a ditch on their right of way, and through the operation of the forces of nature 
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it became so enlarged as to invade another's land, Pever v. Railway Co., 100 Kan. 
266, 164 Pac. 159; the using of another's land for a highway and driving over 
and destroying his crops, Gano v. Cunningham, 88 Kan. 300, 128 Pac. 372; the 
digging and carrying away of gravel, mold, soil, etc., from the land of another, 
Railway Co. v. Grant, 75 Kan. 344, 89 Pac. 658; the cutting and carrying away 
of a crop of growing wheat, State v. Gurnee, 14 Kan. 111; where a coal com- 
pany by the means of subterranean and hidden tunnels and underground work- 
ings took away coal from the land of another, Douglass v. Loftus Adm’x., 85 
Kan. 720, 119 Pac. 74; where defendant sank a well on his own land and tun- 
neled from its cavity onto plaintiff's land to tap his water supply, Curtis v. 
Paggett, 47 Kan. 86, 27 Pac. 109; the taking of coal from under the land of 
another, William v. May, 44 Kan. 179, 24 Pac. 52; where a railroad company 
dug a well, put in a pump and boiler, and used the same, A. T. & S. F. Ry Co. v. 
Morgan, 42 Kan. 23, 21 Pac. 809; the forceful entry and destruction of prop- 
erty, Campbell v. Coonradt, 22 Kan. 704; the entry on the land of another, 
throwing down his fences, and threshing and carrying away the grain therefrom, 
Fisher v. Conway, 21 Kan. 18; the entry by a railroad company upon the land of 
another, and the construction of its road without the consent of the land owner, 
and without making compensation for the land taken and injured, W. & W. Ry. 
Co. v. Fechheimer, 36 Kan. 45, 12 Pac. 362; the attempt by township officers to 
open a public highway without proceeding in the manner prescribed by statute, 
Hanselman v. Born, 71 Kan. 573, 81 Pac. 192; purposely pasturing cattle on the 
land of another or appropriating it to own use, Mortgage Co. v. Elsea, 85 Kan. 
106, 116 Pac. 249; where a lessee sublets a portion of a hotel in violation of his 
agreement with the lessor, the sublessee is a trespasser as to the lessor, if he 
enters under the lease, Godfrey v. Black, 39 Kan. 193, 17 Pac. 849. 


A number of cases involving trespasses make clear to what extent it is a tres- 
pass to cause persons or things to enter upon another’s possession. “Where a 
railway company directs and procures a trespass to be committed by a contractor 
and his employees constructing its road-bed, it is liable with those who com- 
mitted it.” C. K. & W. Rid. Co. v. Watkins, 43 Kan. 50, 22 Pac. 985. Pending 
an appeal from condemnation proceedings, a railroad company entered upon 
land, constructed its road and used it to run trains over. Held, that the railroad 
company was a trespasser ab initio. St. Joseph & D.C. R. Co. v. Callender, 13 
Kan. 496. If a railway company takes possession of any part of the land beyond 
that which has been condemned, it is a trespasser thereon. Reisner v. Union 
Depot and Rid. Co., 27 Kan. 382. It is liable for any trespass committed in the 
building of the road, Mo. Pac. Rly. Co. v. Houseman, 41 Kan. 300, 21 Pac. 284. 
A railroad company which went upon the condemned land before paying the 
money awarded was a trespasser. M. K. G& T. Ry. Co. v. Ward, 10 Kan. 352. 
The Constitution of the State of Kansas, Section 4, Article 12, provides, “that 
no right of way shall be appropriated to the use of any corporation until full 
compensation therefor be made in money, or secured by a deposit of money, to 
the owner.” “Until this is done the corporation gets no rights, and is a trespasser 
if it goes upon another's land for the purpose of building and operating its 
road.” A. T.&S.F. Ry. Co. v. Weaver, 10 Kan. 344. Where a railroad company 
in constructing its railroad upon its own land went upon adjacent land and made 





KANSAS ANNOTATIONS — RESTATEMENT 339 


excavations, it was liable as a trespasser, C. K. 6 W. Rid. Co. v. Willits, 45 Kan. 
110, 25 Pac. 576. 
On the other hand, the following acts have been held not to constitute tres- 
: the removal of a wrongful fence obstructing one’s egress, State v. Sullivan, 
14 Kan. 170; the continuance in possession by a tenant from year to year who 
has not received a three-months prior notice to vacate, Wheat v. Brown, 3 Kan. 
App. 431, 43 Pac. 807; mere entry into possession under an oral contract for the 
sale of realty, with the consent of the owner, Baldridge v. Centgraf, 82 Kan. 240, 
108 Pac. 83; the entrance of a railroad company by its officers and agents upon 
the land of any person for the purpose of examination and survey of its pro- 
sed route, subject to liability for all damages which shall be done thereto, 
General Statutes of Kansas, 1935, 66-501; in its behalf the law of trespass is 
temporarily suspended, or at least limited in its operation, Central Branch U. P. 
Ry. Co. v. Atchison, T. & S. F. R. Co., 28 Kan. 453; where the public has been 
permitted to pass over private property for a long time, and where it may be said 
that a portion of the property is temporarily devoted to public use, persons using 
the way are not deemed to be trespassers, De Tarr v. Heim, 62 Kan. 188, 61 Pac. 
689. It is error to instruct a jury that cattle running at large upon the uninclosed 
lands of another are not trespassers. U. P. R/y. Co. v. Rollins, 5 Kan. 167. 

Trespass to land in this state is a misdemeanor, and the trespasser is liable for 
treble damages, General Statutes of Kansas, 1935, 21-2435. Double damages 
are imposed for opening gates and driving across the premises, General Statutes 
of Kansas, 1935, 21-2436. Care must be taken to distinguish between waste and 
intrusion on land. The term trespass is used loosely in Kansas to include waste. 
An owner not in possession can recover treble damages for waste against a 
stranger or from a tenant in possession under the treble-damage statute, supra. 
Arn v. Matthews, 39 Kan. 272, 18 Pac. 65. A tenant may recover against his 
landlord for disturbing the tenant’s possession, Freelove v. Gould, 3 Kan. App. 
750, 45 Pac. 454. 

At common law the owner was required to keep his cattle upon his own prem- 
ises, U. P. R/y. Co. v. Rollins, 5 Kan. 167. Such a rule was not suited to the early 
frontier days in this state, and so it was to be expected that statutes would be 
passed requiring people to fence cattle out. For a statement of what constitutes 
a legal and sufficient fence in this state, see the General Statutes of Kansas, 135, 
29-101. The object of the law is to permit stock to run at large and graze on the 
ptairie without making the owners liable if they wandered on unfenced lands, 
Larkin v. Taylor, 5 Kan. 433; thus the act so far modifies the common law that 
no action will lie for injuries done on real estate by trespassing cattle unless such 
real estate is enclosed by a sufficient fence, Darling v. Rogers, 7 Kan. 592. Where 
adjoining owners fence in common, they must not permit their cattle to wander 
upon the land of each other or they will be liable for all damages committed 
while there, Baker v. Robbins, 9 Kan. 303. Where the defendant's cattle were 
driven and herded upon the premises of the plantiff against his wishes and con- 
sent, recovery is not barred by the fact that plaintiff did not have a legal fence 
around his enclosure, Powers v. Kindt, 13 Kan. 74. Such a law as this is not to 
protect a wanton trespasser, Larkin v. Taylor, 5 Kan. 433. Therefore, where the 
plaintiff proves a wilful and wanton trespass, the lack of a fence would make no 
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difference. Such a trespass is not intended to be protected by our fence laws, 
Davis v. Wilson, 11 Kan. 74; Larkin v. Taylor, 5 Kan. 433. Other Kansas stat- 
utes involving fences are: General Statutes of Kansas, 1935, 47-103, 47-104, 
47-117, 29-402, 29-405, and 29-408. For further cases involving the problem of 
fence law in this state see also, Wingrove v. Williams, 6 Kan. App. 262, 51 Pac. 
52; Railway Co. v. Olden, 72 Kan. 110, 83 Pac. 25; Mo. Pac. Rly. Co. v. John- 
son, 35 Kan. 58, 10 Pac. 103; Wells v. Beal, 9 Kan. 597; Noffzigger v. McAllis- 
ter, 12 Kan. 315; Scott v. Lingren, 21 Kan. 184; Vanderbur v. Scott, 22 Kan. 
165; Miller v. Parvin, 111 Kan. 444, 207 Pac. 826; Hazelwood v. Mendenhall, 
97 Kan. 116, 156 Pac. 696; also, 97 Kan. 635, 156 Pac. 696; McAfee v. Walker, 
82 Kan. 182; 107 Pac. 637; Kans. Pac. Rly. Co. v. Landis, 24 Kan. 406; A. T. & 
S. F. Rid. Co. v. Riggs, 31 Kan. 622, 3 Pac. 305; Rid. Co. v. Howard, 31 Kan. 
634, 3 Pac. 314; Markin v. Priddy, 40 Kan. 684, 20 Pac. 474; Rice v. Nagle, 14 
Kan. 498; Osborne v. Kimball, 41 Kan. 187, 21 Pac. 163; Smith v. Ott, 100 Kan. 
136, 163 Pac. 918; Noll v. Ellerman, 96 Kan. 675, 153 Pac. 492; Markin v. 
Priddy, 39 Kan. 462, 18 Pac. 514. 


There are also cases where entry to execute legal process has been held to con- 
stitute trespass. The test for a valid levy is this: ‘““Were the acts of the officer 
in making the levy such as would subject him to an action for trespass, but for 
the protection of the process?” Dodson v. Wightman, 6 Kan. App. 835, 49 Pac. 
790. “An officer forfeits the protection of the law which the proper execution 
of legal process affords, and becomes a trespasser ab initio, when he is guilty 
of such an improper and illegal exercise of authority under it as warrants the 
conclusion that he intended from the first to use his legal authority as a cover 
for his illegal conduct.” Wurmser v. Stone, 1 Kan. App. 131, 40 Pac. 993. See, 
also, State v. Hinchman, 74 Kan. 419, 87 Pac. 186; and McClenny v. Inverarity, 
80 Kan. 569, 103 Pac. 82. The seizure of property by an officer under a void 
attachment is nothing better than a naked trespass, as against a stranger who is 
in the rightful possession of such property, Hagar v. Haas, 66 Kan. 333, 71 Pac. 
822. Growing, immature crops cannot be taken possession of under execution 
in this state and that possession transferred to a purchaser at an execution sale. 
The act of the officer in going on the premises and undertaking to take posses- 
sion thereof, and to transfer possession to another, was wrongful, Danville State 
Bank v. May, 126 Kan. 714, 271 Pac. 302. The seizure of personal property 
under a writ of attachment upon Sunday is illegal, and it constitutes a trespass 
for which the plaintiff may recover damages, Morris v. Shew, 29 Kan. 661. 
“Where a levy is made by an officer under a process which is irregular, unauthor- 
ized or void, the party suing out the process is a trespasser, and in such a case 
the officer becomes the agent of such party.” Duff v. Read, 74 Kan. 730, 88 Pac. 
263. See also, McLaughlin v. Davis, 14 Kan. 168; and Connelly v. Woods, 31 
Kan. 359, 2 Pac. 773. The levy of a writ of execution upon certain property 
belonging to a third person, the taking of such property under this levy consti- 
tuted a trespass as against the true owner thereof, Churchill v. Moore, 15 Kan. 
255. It is also interesting to note that where the land of a non-resident defend- 
ant was attached and sold on a default judgment, and he was later allowed to 
answer and on trial had judgment in his favor, he cannot recover damages for 
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the taking and selling of the land under attachment. Sweet v. Hill, 108 Kan. 
826, 197 Pac. 567. See also, the annotations to Sections 208 and 214. 
Subsection (b) is law in Kansas. Where the owner of leased land sells the 
same and the tenant whose term has expired continues in possession and refuses 
to permit the purchaser to cultivate the land, the tenant is a trespasser. Tharp v. 
Sieverling, 128 Kan. 235, 276 Pac. 821. The continued use of a stairway upon 
the land of another after the license has been revoked is a trespass. Raedell v. 
Anderson, 98 Kan. 216, 158 Pac. 45. See, also, Hawes v. Starliper, 126 Kan. 
150, 267 Pac. 17, and the annotations to subsection (a) and sections 171 and 176. 
Subsection (c) is law in Kansas. The placing and operating of drilling ma- 
chinery upon the land of another, without his consent, is a trespass. Davis v. 
Gas Co., 85 Kan. 195, 115 Pac. 977. Where a railroad company dug a well, put 
in a pump and boiler and erected a boiler house under the mistaken belief that 
they were occupying their own land, they were permitted to remove the pump 
and boiler because they were not wilful trespassers. A. T. & S. F. Rid. Co. v. 
Morgan, 42 Kan. 23, 21 Pac. 809. Where it was alleged the wall of the base- 
ment and building encroached upon the property of the plaintiff, a mandatory 
injunction for their removal was denied upon the ground that it would cause 
the defendant “ruinous and needless loss and expense,” and the plaintiff's rem- 
edy at law was adequate, Cave v. Henley, 125 Kan. 214, 264 Pac. 25. “Even a 
trespasser may place his personal property on the soil of another, where no con- 
nection exists, without it becoming real estate, or without it becoming the prop- 
erty of the owner of the soil,” Shoemaker v. Simpson, 16 Kan. 43. No cases 
seem to exist in which the property was brought on the land by the consent or 
privilege of the owner. See also, the annotations to subsections (a) and (b). 


SECTION 159. Intrusions upon, beneath and above the Surface of the Earth. 


See Section 158 for intrusions upon the surface of the earth. Examples of 
trespasses beneath the surface of the earth are: Douglas v. Loftus, Adm’x., 85 
Kan. 720, 119 Pac. 74, which involved tunneling under the plaintiff's land and 
removing coal therefrom; Curtis v. Pagett, 47 Kan. 86, 27 Pac. 109, where D 
tunneled under plantiff’s land attempting to tap his water supply; Williams v. 
May, 44 Kan. 179, 24 Pac. 52, which consisted of mining coal from under the 
plaintiff's premises; Fox v. Turner, 85 Kan. 146, 116 Pac. 233, where the defend- 
ant dug up and carried away stone from plaintiff's land. 

No doubt intrusions above the surface of the earth are actionable today. How- 
ever, this statement must be qualified by the modern aeronautical law. 


SECTION 160. Failure to Remove a Thing Placed on the Land Pursuant to a 
License or Other Privilege. 

Subsection (a) is probably law in Kansas, although no cases have been found 
that are exactly in point. Buildings erected by a post trader on a military reserva- 
tion under a governmental license may be removed by him, if done within a 
reasonable time after the expiration of that license. Keeling v. Kuhn, 19 Kan. 
441; Mayer v. Waters, 45 Kan. 78, 25 Pac. 212. These decisions justify only an 
inference that failure to remove the buildings within a reasonable time would 
tender the owner liable in trespass for failure to remove. 
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Subsection (b) is probably law in Kansas. The cases here cited must be dis. 
tinguished as cases involving incomplete privilege, for they permit one to enter 
the land of another without becoming a trespasser, yet holding him responsible 
for any damages that he may cause. A railroad company may enter by its officers 
and agents upon the land of any person for the purpose of examination and sur. 
vey of its proposed route, subject to liability for all damages which shall be done 
thereto. General Statutes of Kansas, 1935, 66-501. In such circumstances, the 
law of trespass is temporarily suspended, or at least limited in its operation, 
Central Branch U. P. R. Co. v. A. T. & S. F. Ry. Co., 28 Kan. 453. This tempo- 
rary suspension or limitation of the law of trespass in this state could be inter- 
preted to mean that the presence of any structures, chattels, or other things which 
the railroad officials or agents might have used in such examination or survey 
would constitute trespasses if they were left behind after the completion of such 
examination or survey. See also, the annotations to Sections 158 and 167. 


SECTION 161. Failure to Remove a Thing Tortiously Placed on Land. 


Subsection (1) is law in Kansas. The Constitution of the State of Kansas, 
Section 4, Article 12, provides, “That no right of way shall be appropriated to 
the use of any corporation until full compensation therefor be first made in 
money, or secured by a deposit of money, to the owner.” Accordingly, the entry 
by a railroad company upon the land of another, and the construction of its 
road without the consent of the land owner, and without making compensation 
for the land taken is a trespass. W. G W. Rid. Co. v. Fechheimer, 36 Kan. 45, 
12 Pac. 362. The railroad company was held to be a trespasser ab initio where 
it entered, built track, and ran trains thereon without having paid in St. Joseph 
& D.C. R. Co. v. Callender, 13 Kan. 370. To the same effect were: Reisner v. 
Union Depot and Rid. Co., 27 Kan. 382, where the railway company took a 
strip two feet wider than they had purchased; and Mo. Pac. Rly. Co. v. House- 
man, 41 Kan. 300, 21 Pac. 284, where the railroad took land under void proceed- 
ings. Where a milldam was built to such a height that it raised the level of 
water and caused it to flow back to the detriment of plaintiff, it was held that 
the plaintiff could maintain successive actions for damages, Hardesty v. Ball, 
43 Kan. 151, 23 Pac. 937. When a railroad company diverted the water of a 
stream from its natural course while constructing its roadbed, it was held liable 
in damages to a tenant when the newly made channel overflowed and prevented 
the tenant from cultivation of his land for about six weeks, W. G W. Rid. Co. v. 
Beebe, 39 Kan. 465, 18 Pac. 502. Owners of dams causing overflows on adjoin- 
ing lands were held liable in the following cases: Hubbard v. Spring River 
Power Co., 89 Kap. 446, 131 Pac. 1182; Railway Co. v. Meyer, 62 Kan. 696, 64 
Pac. 597; Harder v. Power Co., 95 Kan. 315, 148 Pac. 603. A mandatory injunc- 
tion to remove small encroachments by a wall of a basement and building was 
denied upon the ground that it would cause the defendant “ruinous and need- 
less loss and expense” and the plaintiff's remedy at law was adequate in Cave v. 
Henley, 125 Kan. 412, 264 Pac. 25. See also, the annotations to Section 158, 160 
and 167. 


Subsection (2). This section is law in Kansas. Where the defendant main- 
tained a culvert that had been built by its predecessor and which culvert was too 
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small and caused floods to damage plaintiff's land, defendant was held liable for 
knowingly maintaining a nuisance. Union Trust Co. v. Cuppy, 26 Kan. 754. The 

tition must allege that the defendant either erected the nuisance or had actual 
knowledge that it was maintaining a nuisance. Union Trust Co. v. Cuppy, supra. 
Where defendant railroad knowingly maintained embankments built by its 
lessor, which embankments caused water to overflow on plaintiff's land, defend- 
ant was held liable. Mo. Pac. Rly. Co. v. Webster, 3 Kans. App. 106, 42 Pac. 
845. Where defendant railroad maintained an excavation along its right of way 
that amounted to a nuisance, which had been made by defendant's lessor and 
was maintained with the knowledge of defendant, the defendant was held 
liable to plaintiff. Martin v. Chi. R. I. & Pac. Rly. Co., 81 Kan. 344, 105 Pac. 
451. See also, Clemens v. Kansas Gas and Electric Co., 131 Kan. 93, 289 Pac. 461. 


SECTION 162. Persons to Whom a Trespasser is Liable. 


This section is law in Kansas. Although the old forms of action have been 
abolished, the substantial rights of the parties have not been affected. Fitzpatrick 
v. Gebhart, 7 Kan. 35; McGonigle v. Atchison, 33 Kan. 736, 7 Pac. 550. Tres- 
pass quare clausum fregit is an action merely for injury to the possession. One 
may recover in that action without the slightest claim of title and even though 
his possession is a trespass upon the rights of some other person. Ne/son v. 
Mather, 5 Kan. 151. One who is in constructive possession by a tenant may 
bring an action for trespass even though his title is defective. State v. Haney, 
32 Kan. 428, 4 Pac. 831. The purchaser of a tax title who enters upon land 
before the redemption period has passed is liable in trespass to the one in posses- 
sion. Douglass v. Dickson, 31 Kan. 310, 1 Pac. 541. The lessee of land in posses- 
sion under a contract to give a share of the crops as rent may maintain an action 
for trespass upon his lands and crops without making the owner a party. Larkin 
v. Taylor, 5 Kan. 433. The law of trespass involving injury to possession must 
be distinguished from an action for waste which may be brought only by the 
owner or the reversioner. See Sullivan v. Davis, 29 Kan. 28; State v. Harold, 
9 Kan. 194; Wright v. Brown, 5 Kan. 600; State v. Armell, 8 Kan. 288; M. K.& 
T. Ry. Co. v. Arnold, 10 Kan. 473. 


A foreign corporation which has not complied with the statutory provision 
for doing business in this state cannot recover in an action for trespass. Ameri- 
can Powder Mills v. Kemp, 69 Kan. 846, 76 Pac. 1128. 


SECTION 163. Intended Intrusions Causing No Harm. 


This section is law in Kansas. An action in the nature of trespass guare 
clausum fregit may be maintained against a mere wrongdoer by any person in 
possession of the land upon which the trespass is committed, without any refer- 
ence to who owns the land; and the plaintiff may in such a case recover for 
whatever loss he sustains, and if no actual loss is shown, he may then recover 
nominal damages. Hefley v. Baker, 19 Kan. 9. See also, Nelson v. Mather, 
5 Kan. 154. One who constantly rides his bicycle upon the rails of a railroad 
company’s track is a trespasser, and may be perpetually enjoined. Ry. Co. v. 
Spaulding, 69 Kan. 431, 77 Pac. 106. For a discussion of the various acts which 
have been held to constitute trespass in this state, see the anriotation to section 158. 
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SECTION 164. Intrusions Under Mistake. 


Subsection (a) is law in Kansas. In the early case of Wright v. Brown, 5 Kan, 
365, where the defendant cut and removed timber from land which he mis. 
takenly thought was his own, the matter of intent made no difference and defend- 
ant was held liable. Where a railroad company occupied land in good faith but 
under void condemnation proceedings, it was held liable. Mo. Pac. R/y. Co. v, 
Houseman, 41 Kan. 300, 21 Pac. 284. Where one in possession of land under 
a tax sale certificate committed waste, mistakenly believing that he had that 
right, he was held liable. Douglass v. Loftus, Adm’x., 85 Kan. 720, 119 Pac. 74, 
Where defendant, mistakenly believing himself to be the owner of land, leased 
it to his adversary’s tenant, he was held liable. Holmes v. Holt, 93 Kan. 7, 142 
Pac. 369. 


Subsection (b) is law in Kansas. Where an agent of the defendant cut 
branches from trees to protect a telephone line, mistakenly believing that he 
had permission from the owner, defendant was held liable for treble damages. 
Nordgren v. Southwestern Bell Telephone Co., 125 Kan. 33, 262 Pac. 577. See 
also, Moore v. Emmert, 21 Kan. 1; and C. K. & W. Ry. Co. v. Watkins, 43 Kan. 
50, 22 Pac. 985. 


Subsection (c) is law in Kansas. See the annotations to Section 158 as to the 
acts of officers which constitute trespass. The seizure of property by an officer 
under a void attachment is nothing better than a naked trespass as against a 
stranger who is in rightful’ possession of such property. Hagar v. Haas, 66 Kan. 
333, 71 Pac. 822. 


Topic 2. Reckless or Negligent Entries on Land 
and Those Resulting from Extra Hazardous Activities 


SECTION 165. Liability for Intrusions Resulting from Reckless or Negligent 
Conduct and Extra Hazardous Activities. 


This section would seem to be law in Kansas under the decision in Theno ». 
Cuthbertson, 140 Kan. 233, 36 Pac. (2d) 79. Here a truck collided with an 
automobile and threw it against a filling station, knocking over a gas pump, 
tearing down a part of the building, and causing a fire which consumed a part 
of the property. The drivers of the truck were held liable upon the ground that 
the collision was due to their negligence, and that they were responsible for the 
loss occasioned by such negligence. “One who carries on an extra hazardous 
activity may be liable for damages to adjoining property regardless of the degree 
of care he uses in proceeding. In blasting cases there is liability for damages 
caused by falling debris and in some states, although apparently not in Kansas, 
by vibrations and concussions, even in the absence of a showing of negligence in 
carrying on the work.” 3 Kansas Bar Journal 38. This proposition is sustained 
by the decision in Cherryvale v. Studyvin, 76 Kansas 285, 91 Pac. 60. Here 
liability for the damage caused by falling stones was admitted on appeal, but the 
court pointed out that as to damages resulting to the property of another with- 
out trespass thereon, it was necessary that the injured one prove that the injury 
resulted from negligence in doing the work, before he could recover damages 
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for such injury. See also, Bacon v. Railway Co., 109 Kan. 234, 198 Pac. 942; 
Rost v. Railroad Co., 95 Kan. 713, 149 Pac. 679. See also, the annotations to 
section 166. 


Topic 3. Accidental Entries on Land. 


SECTION 166. Nonc-liability for Accidental Intrusions. 


This section is probably law in Kansas. Where a man riding on a motorcycle 
in an alley was carried accidentally on another's land and was injured by an 
improperly supported building thereon, it was held that he was not a trespasser 
so as to prevent the landowner from being liable for the injury. Durst v. Ware- 
ham, 132 Kan. 785, 297 Pac. 675. Where a woman fell into an unguarded stair- 
way maintained by defendant, it was held that the defendant could not escape 
liability on the plea that the injured person was a trespasser. Bennett v. Bank, 
100 Kan. 90, 163 Pac. 625. See also, the annotation to section 165. 


CHAPTER 8. PRIVILEGED ENTRIES ON LAND 


Topic 1. Privileges Arising Out of a Transaction Between the Parties 
or Their Predecessors. 


SECTION 167. Effect of Consent of Possessor. 


Ordinarily, courts refer to the consent of a possessor as a license. Similarly, 
our court called ‘‘the authority given to do some act, or a series of acts on the 
lands of another without passing any interest therein,” a license. Smyre v. Kiowa 
County Comm., 89 Kan. 664, 132 Pac. 209; Lumber Co. v. Malone, 8 Kan. App. 
121, 54 Pac. 692. A license is distinguishable from a lease, which is a contract 
giving exclusive possession of the premises against all the world, including the 
owner. But even the use of the word “lease” may be misleading because an oil 
and gas lease is only a license. It is not a lease in the ordinary sense, and conveys 
no interest in the land, but is merely a license to explore. Phillips v. Oil Co., 76 
Kan. 783, 92 Pac. 1119; Stanolind Pipe Line Co. v. Neosho County, 75 Kan. 335, 
89 Pac. 750; McCullagh v. Rains, 75 Kan. 458, 89 Pac. 1041; Oil Co. v. McEvey, 
75 Kan. 515, 89 Pac. 1048; Black v. Giarth, 88 Kan. 338, 128 Pac. 183; Burden 
v. Gypsy Oil Co., 141 Kan. 147, 40 Pac. (2d) 463. A parol grant of the privilege 
to mine on lands is a mere license and conveys no title to any ores not severed 
by the licensee and reduced to possession. McCullagh v. Rains, supra. 


Consent or license may be implied by acquiescence in a use. Smyre v. Kiowa 
County, supra. Where the public has been permitted to pass over private prop- 
erty for a long time, and where it may be said that a portion of the property is 
temporarily devoted to a public use, persons using the way are not deemed to be 
trespassers. DeTarr v. Heim, 62 Kan. 188, 61 Pac. 689. For an implied use to 
exist, “‘the use must have been continuous and for such length of time that it 
may be said that the company knew, or in the exercise of ordinary care should 
have known, that the public was thus using its right of way.” Railway Co. v. 
Potter, 64 Kan. 13, 67 Pac. 534. But such a license is not implied in this state 
until there is a well defined path. Railway Co. v. Potter, supra. Even the exist- 
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ence of such a path was held not sufficient to establish a lawful footway. Malott 
v. Railroad Co., 99 Kan. 115, 160 Pac. 978. A natural person needs no special 
license or grant of authority in order to use a highway for any of the purposes 
for which it was established. State v. Weber, 88 Kan. 175, 127 Pac. 536. 

A mere naked license to use land is revocable at the pleasure of the licensor, 
Railway Co. v. Conlon, 62 Kan. 416, 63 Pac. 432; McCullagh v. Rains, supra; 
Ross v. Cook, 71 Kan. 116, 80 Pac. 38; Raedell v. Anderson, 98 Kan. 216, 158 
Pac. 45. But a license with an interest is not revocable, as where the licensee in 
good faith had incurred expense in reliance upon the consent, the licensor was 
estopped from revoking it. Page v. Lydic, 123 Kan. 122, 254 Pac. 316; Kastner 
v. Benz, 67 Kan. 486, 73 Pac. 67. 

Consent may be given by a third person with power to do so. Kemble v. 
Hansen, 145 Kan. 342, 65 Pac. (2d) 249. The holder of only an equitable 
right, an inchoate title, although in possession cannot give a license to flow 
lands which is binding on the holder of a paramount title. Palmer v. Moore, 
18 Kan. 68. 

Where consent was given to erect a service station on land with the intention 
that it was to be removed at the end of the period, it was held to be a consent 
to any accidental harm to the land upon its removal. Farmer v. Golden Rule 
Oil Co., 130 Kan. 803, 287 Pac. 706. 


SECTION 168. Conditional or Restricted Consent. 
This section is law in Kansas. Where consent was given to pasture one head 


of stock to each five acres, recovery was allowed for the excess number. Surface 
v. Brock, 142 Kan. 805, 51 Pac. (2d) 1005. Where consent was given by means 
of a license to the use of a building as a hotel, the licensee was enjoined from 
permitting a part of the building to be used for a real estate office. Godfrey v. 
Black, 39 Kan. 193, 17 Pac. 849. A license to hunt and fish on land is effective 
only in behalf of the grantee. Boyd v. Colgan, 126 Kan. 497, 268 Pac. 794. See 
the annotation to section 167. 


SECTION 169. Consent Restricted as to Area. 

This section is law in Kansas. Where a lessee leased a portion of a building 
on Lot 8, he was held to have no rights to the portion of the same building on 
Lot 7. Guild v. Ohio Lodge, 6 Kan. App. 67, 49 Pac. 684. Where the plaintiff 
deeded a right of way to a railroad company, the digging of a ditch by the rail- 
road company upon other land owned by plaintiff was held to be not privileged. 
K. P. Rly. Co. v. Mihlman, 17 Kan. 224. Where plaintiff consented to the entry 
upon three acres by the defendant, the subsequent use of the plaintiff's remain- 
ing six acres was a trespass. C. K. & W. Rid. Co. v. Willits, 45 Kan. 110, 22 
Pac. 576. 


SECTION 170. Consent Conditioned or Restricted as to Time. 

This section is followed in Kansas. When the termination of the tenancy is 
fixed as to time, no notice to quit is necessary. Edwards v. Land and Cattle Co., 
98 Kan. 720, 160 Pac. 205. See the General Statutes of Kansas, 1935, 67-509. In 
the absence of an express agreement or facts from which an implied privilege 
may by found, the tenant has no right to a crop maturing after the expiration 
of his tenancy. Bank v. Jesch, 99 Kan. 797, 163 Pac. 150. See the annotation 
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to Section 179. Where the agreement so provides, the happening of an event, 
such as the sale of the land, will terminate the privilege to remain on the land 
under a lease. Dunn v. Jaffray, 36 Kan. 408, 13 Pac. 781; Kautz v. Shrimplin, 
110 Kan. 703, 205 Pac. 628. Where a tenant continues to trespass after the 
expiration of the lease and no adequate remedy exists at law, an injunction will 
lie. Tharp v. Sieverling, 128 Kan. 235, 276 Pac. 821. 


SECTION 171. Termination of Consent. 

Subsection (a) is law in Kansas. Under a contract providing that the sale of 
the premises would terminate the lease, the lessee was held liable in damages 
for holding over. Kautz v. Shrimplin, 110 Kan. 703, 205 Pac. 628. The ter- 
mination of the lessor’s interest also terminates the sublessee’s privilege of 
remaining on the land. Edwards v. Land & Cattle Co., 98 Kan. 720, 160 Pac. 
205. For cases of lapse of time of the period for which the lease was made, see 
the annotation to Section 170. 

Subsection (b) is followed in Kansas. Where a license was revoked by the 
landowner, the licensee was no longer privileged to be upon the land. Radway 
Co. v. Conlon, 62 Kan. 416, 63 Pac. 432; Ross v. Cook, 71 Kan. 117, 80 Pac. 38. 
Where the statutory notice to quit was given, the lessee was not privileged to 
remain upon the premises after the expiration of the term. Douglass v. Parker, 
32 Kan. 593, 5 Pac. 178. The acquiescence in the closing of a stairway for a 
period of twenty years terminated the plaintiff's license to use it. 

Subsection (c) is law in Kansas. The holder of an easement in the use of 
water in certain mineral springs lost the privilege upon the purchase of the land 
by a bona fide purchaser who had no notice of the easement. Jobling v. Tuttle, 
75 Kan. 351, 98 Pac. 699. In Rowland v. Anderson, 33 Kan. 264, 6 Pac. 255, 
it was held that a fence built on the land of another under a parol license which 
permitted removal at will, becomes a fixture passing with the grant of the land 
to a bona fide purchaser without notice of the adverse title to such fence. See 
also, the annotation to Section 167. 


SECTION 172. Assent Obtained by Duress. 
No cases were found upon this point. See the annotation to Section 58. 


SECTION 173. Assent Obtained by Fraud. 
No cases were found upon this point. See the annotation to Section 167. 


SECTION 174. Assent Given under Mistake as to Authority of Public Officer. 

This section is followed. Elwell v. Reynolds, 6K. A. 545, 51 Pac. 578; Wilton 
Town Co. v. Humphrey, 15 Kan. 372; Hagar v. Haas, 66 Kan. 333, 71 Pac. 822; 
McClenny v. Inverarity, 80 Kan. 569, 103 Pac. 82. In re Stilts, 74 Kan. 805, 87 
Pac. 1134 in which an officer was not allowed to enter to make an arrest which 
was not lawful. The Kansas Constitution, section 15 of the Bill of Rights, pro- 
tects the rights of citizens against unreasonable searches and seizures. See in re 
Kellan, 55 Kan. 700, 41 Pac. 960. See also, the annotations to Sections 49 and 56. 


SECTION 175. Possessor Lacking Capacity to Consent. 


This section is probably law in this state under the wording of our statute. 
Guardians of the property of minors must manage their interests under the 
direction of the court. ‘They may thus lease their lands or loan their money 
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during their minority, and may do all other acts which the court may deem for 
the benefit of the ward.” General Statutes of Kansas, 1935, 38-210. See cases 
cited under this statute. See for example, Bank v. Bangs, 91 Kan. 54, 136 Pac. 
915. 

Title B. Privileges Based on Past Consent — Irrevocable License 


SECTION 176. Former Licensee Leaving Land. 

This section is probably law in Kansas. Where a house was built on a military 
reservation under a permit from the military authorities, and the license was 
later revoked, the court held that the licensee had a reasonable time in which to 
remove it from the premises. A fortiori it should follow from this that a licensee 
would be permitted a reasonable time in which to leave the premises after the 
revocation of his license to be there. See the annotations to Sections 167 and 177. 

SECTION 177. Former Licensee Removing Things From Land. 

This section is law in Kansas. Buildings erected by a post trader on a military 
reservation under a governmental license may be removed by him when he ceases 
to be a post trader. Mayer v. Waters, 45 Kan. 78, 25 Pac. 212. It may be removed 
within a reasonable time after the revocation of the license. Keeling v. Kuhn, 
19 Kan. 441. Two parties who occupied land agreed that one could purchase it, 
and the other could remove his house and corral therefrom, and before removal 
the purchaser sold the land to a grantee who did not know of the agreement. The 
house and corral were removed without unnecessarily injuring the freehold. 
Held, that the grantee had notice by the occupation and no trespass was com- 
mitted in removing them. Best v. Stoneback, 39 Kan. 170, 17 Pac. 821. See also 
the annotation to section 171. 

SECTION 178. Former Tenant Leaving Land Removing Chattels. 

Subsection (1) is probably law in Kansas under the decision in Farmer v. 
Golden Rule Oil Co., 130 Kan. 803, 287 Pac. 706. This was a suit by a pur- 
chaser of the land, not a reversioner, or remainderman, for damages against a 
tenant for removal by the tenant at the end of his term of structures and equip- 
ment which he had placed on the land, and for damages to another structure 
which occurred during the removal. The tenant's right was sustained. No reason 
appears for saying the same ruling should not be made as against a reversioner 
or remainderman. See also, Lawson v. Southern Fire Insurance Co., 137 Kan. 
591, 21 Pac. (2d) 387; Eisman v. Fire Insurance Co., 115 Kan. 80, 221 Pac. 
1116. See also, the annotation to Section 167. 

No cases were found directly in point with subsection (2). See the annota- 
tion to subsection (1) to Section 167. 

SECTION 179. Cultivation and Removal of Crops Planted by Former Tenant. 


This section seems to be law in Kansas in all cases where there is a right to the 
crop. Story v. Lang, 87 Kan. 727, 125 Pac. 72. These cases seem to imply that 
the former tenant has the privilege to enter to harvest the crop. In Bank v. Jesch, 
99 Kan. 797, 163 Pac. 150, where a landlord refused to permit the former tenant 
to remove the crop, the landlord was held liable in conversion. Waite v. Teeters, 
36 Kan. 604, 14 Pac. 146; Dannefer v. Aurand, 106 Kan. 605, 189 Pac. 371. 
As to whether the tenant has the right to harvest the crops he planted in Kansas, 
see the annotation to Section 170. 
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SECTION 180. Removal of Fixtures by Former Tenant. 
This section is probably law in Kansas. Where the parties to a mining lease 
agreed that the plaintiffs should have six months after the termination of the 
lease in which to remove the mining equipment, the court stated that ordinarily 
the lessee has a reasonable time after the lease has terminated in which to remove 
the improvements made by him, and that the parties may agree as to what con- 
stitutes a reasonable time. Newlands v. Ellis, 131 Kan. 479, 292 Pac. 754. Col- 
lins v. Oil and Gas Co., 85 Kan. 483, 118 Pac. 54; Work v. Gas Co., 79 Kan. 
118, 98 Pac. 801. In Newlands v. Ellis, supra, the court said that where the 
parties had agreed that the tenant could have ten days in which to remove his 
improvements after the expiration of his term, a court would probably extend 
this time on the ground that this was not a reasonable time. See also, upon this 
general problem, McDonald v. Shepard, 25 Kan. 112; Docking v. Frazell, 38 
Kan. 420, 17 Pac. 160; Central Branch Rid. Co. v. Fritz, 20 Kan. 430; Hathaway 
v. Davis and Rankin, 32 Kar. 693, 5 Pac. 29; Soden v. Roth, 9 Kan. App. 828, 
61 Pac. 500. 

SECTION 181. Removal by Transferee of Thing Situated on Transferor’s Land. 

No cases were found passing upon this point. 

SECTION 182. Removal by Transferor of Land of Thing Reserved by Him. 

This section seems to be law in Kansas from the language used in Best v. 
Stoneback, 39 Kan. 170, 17 Pac. 821. There the transferor of an interest in land 
reserved the right to remove a house and a corral from the land, and was held 
privileged to remove them as against the subsequent transferee of the land. 


SECTION 183. Removal of Thing by Conditional Vendor or Lessor, Chattel 
Mortgagee, Pledgor, Mortgagor or Bailor. 

Subsection (1) seems to be law in Kansas. In an action between the vendor 
of a house and the conditional seller of a furnace, who had installed it under 
a contract with the defaulting purchaser, it was held that such conditional seller 
acted within his rights in removing the furnace and such equipment as could be 
detached from the house without undue damage thereto. Smith v. Holland 
Furnace Co., 128 Kan. 580, 278 Pac. 719. Where employees of the conditional 
vendor entered the house and disconnected a refrigerator with the intention of 
repossessing it, although protests were made by a member of the family to the 
entrance, the court held that the employees of the vendor were privileged to 
enter under the conditional sale contract giving the vendor the privilege to 
repossess. Kaufman v. Kansas Power and Light Co., 144 Kan. 283, 58 Pac. (2d) 
1055. Usually where there is a default by the purchaser under a conditional sale 
contract, the vendor has the right to repossess the property. Fleck v. Warner, 
25 Kan. 492; Richardson v. Great Western Manufacturing Co., 3 Kan. App. 
445, 43 Pac. 809; Hydraulic Press Manufacturing Co. v. Whetstone, 63 Kan. 
704, 66 Pac. 989. 

Subsection (2) is probably law under the decision in Best v. Stoneback, 39 
Kan. 170, 17 Pac. 821. Two parties who occupied land agreed that one could 
purchase it, and the other could remove his house and corral therefrom, and 
before removal the purchaser sold the land to a grantee who did not know of 
the agreement. The house and corral were removed without unnecessarily 
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injuring the freehold. It was held that the grantee had notice by his occupa- 
tion and no trespass was committed in removing them. See also, the annota- 
tions to Sections 160, 177, and 178. 

Subsection (3) is law in Kansas. In Rohr v. Riedel, 112 Kan. 130, 210 Pac. 
644, the court quotes with favor from 3 Blackstone’s Commentaries, page 4, to 
the effect that a man may retake his goods wherever he may find them, so long 
as he does not breach the peace nor take them in a riotous manner. See also, 
State v. Allen, 107 Kan. 407, 191 Pac. 476. The use of force by the owner 
against the possessor in retaking his property is not permitted in this state. See 
the annotations to Sections 87 to 110. 

SECTION 184. Entry by Possessor of Other Land to Rid Himself of Thing 
Wrongfully Permitted to Remain There. 

No cases were found upon this point. See the annotations to Sections 199 and 
200. 

SECTION 185. Entry by Owner Entitled to Immediate Possession. 

There are no cases which say that such an entry by the owner would make 
him liable in an action of trespass. However, our forcible entry and detainer 
statute has been used often to give very similar results. In each case the person 
encroached upon is entitled to be put back in possession. Wilson v. Campbell, 
75 Kan. 159, 88 Pac. 548; Campbell v. Coonradt, 22 Kan. 704; Peyton v. 
Peyton, 34 Kan. 624, 9 Pac. 479. In Whitney v. Brown, 75 Kan. 678, 90 Pac. 
277, the one who was entitled to possession entered and removed buildings and 
goods belonging to the tenant and was held liable to the tenant for all damages 
to the tenant’s personal property caused by such unlawful and forcible entry. 
The use of force against another for the purpose of effecting an entry upon 
land is not privileged in this state. Peyton v. Peyton, supra; Burdette v. Corgan, 
27 Kan. 275; State v. Bradbury, 69 Kan. 444, 77 Pac. 85; Walterscheid v. 
Crupper, 79 Kan. 627, 100 Pac. 623. See also, the annotations to Sections 87 
to 99. : 

SECTION 186. Entry by a Reversioner or Remainderman to View Waste, 
Make Repairs or Remove Things Severed. 

No cases were found upon this point. 

SECTION 187. Entry by Landlord to Demand or Distrain for Rent. 

This section seems to be law in Kansas. Where the tenant refuses to deliver 
to the landlord his share of the crop as rent, our statutes provide that the land- 
lord may enter upon the land and take possession of his share or maintain a suit 
in replevin to recover it. G.S. 1935, 76-525. From the Language of this statute, 
it appears that the landlord is privileged to enter upon the leased premises in a 
reasonable manner to make a demand for rent. There may be considerable doubt 
that this would include a right to distrain. 

SECTION 188. Entry Pursuant to an Easement or Profit. 

This section is law in Kansas. In Beloit Building Co. v. Quinn, 145 Kan. 507, 
66 Pac. (2d) 549, the court held that one making an entry pursuant to an ease- 
ment appurtenant is not a trespasser. Moreover, an injunction will lie to pre- 
vent the obstruction of an easement. Moll/ v. Ostrander, 124 Kan. 757, 262 Pac. 
592; Moore v. Railway Co., 7 Kan. App. 242, 53 Pac. 775; Craig v. Zitnik, 130 
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Kan. 731, 288 Pac. 572. See also, Southworth v. Perring, 71 Kan. 755, 81 Pac. 
481; Stuart v. Fort Scott Water Co., 32 Kan. 405, 4 Pac. 844; Wilkins v. Diven, 
106 Kan. 283, 187 Pac. 655; Wendell v. Heim, 87 Kan. 136, 123 Pac. 869; 
Mead v. Anderson, 40 Kan. 203, 19 Pac. 708; Molitor v. Sheldon, 37 Kan. 246; 
15 Pac. 231. 

The grantee of a profit a prendre has similar rights of entry to accomplish 
his purposes. Phillips v. Springfield Crude Oil Co., 76 Kan. 783, 92 Pac. 1119 
(oil and gas) ; Brinkman v. Empire Gas and Fuel Co., 120 Kan. 602, 245 Pac. 
107 (oil) ; Shank v. Coal Co., 107 Kan. 380, 191 Pac. 482 (coal); Kemble v. 
Hansen, 145 Kan. 342, 65 Pac. (2d) 249 (gravel). 


SECTION 189. Entry by Tenant upon Undemised Portions of Premises in 
Landlord's Possession. 

No cases were found. 

SECTION 190. Entry to Build or Repair Party Wall or Division Fence. 

This section seems to be the law in Kansas by statute. Where a party neglects 
to repair or rebuild a partition fence, our statutes provide means whereby the 
aggrieved one may do the repairing or rebuilding and recover the cost thereof. 
This seems to imply a privilege to enter the land of the other. See, G.R.S., 
1935, 29-302, 29-303, 29-305. One who builds a fence may lay the same on the 
line between his land and the adjacent land, so that it is partly on one side and 
partly on the other. He also has the privilege to remove it as if it were wholly 
on his own land. G.R.S., 1935, 29-316. See also, 29-317. Where a fence is 
built upon the land of another by mistake, the one building it may remove it 
within six months, on first paying or offering to pay for the damages to the soil 
which may be occasioned thereby. G.R.S., 1935, 29-406. See also, G.R.S., 1935, 
29-407. 


Topic 2. Privileges Arising Irrespective of any Transaction 
Between the Parties 


SECTION 191. Use of Premises of Public Utility. 


These privileges are created by operation of law and do not depend upon 
the consent of the parties. Where prospective passengers were ejected from a 
railway station, the court stated that these persons were not trespassers, but had 
a right to remain upon the depot premises in a reasonable manner and for a 
reasonable time. Fennell v. Railway Co., 98 Kan. 210, 158 Pac. 14. Caretakers 
who accompany stock are privileged to use stockyards maintained by the rail- 
way, and a duty rests upon the railway company to keep these premises in a 
reasonably safe condition. Railway Co. v. Allen, 75 Kan. 190, 88 Pac. 966. It 
is the duty of a railroad company to furnish reasonable depot facilities for the 
accommodation of the public in the matter of transportation and travel. Sv. 
Joseph & D. C. R. Co. v. Ryan, 11 Kan. 602. Where colored passengers were 
not permitted to wait in a hotel lobby which was also a bus depot, the court 
held the bus company liable for the resulting damages. Higgins v. Southern 
Kansas Stage Lines Co., 141 Kan. 641, 42 Pac. (2d) 599. Our statute (G.R.S. 
1935, 66-242) requires railway companies to maintain adequate depot facili- 
ties. Motor carriers have the same duty. G.R.S. 1935, 66-1110. See also, 
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Edwards v. Rly. Co., 90 Kan. 183, 133 Pac. 728; Sweet v. R/y Co., 65 Kan. 812, 
70 Pac. 883; and Railway Co. v. Wood, 66 Kan. 613, 72 Pac. 215. 


SECTION 192. Use of Public Highway. 

This section is law in Kansas. The public acquires only an easement in the 
land, the landowner still retains the os Calkins v. Mathews, 5 Kan. 199; 
Shawnee County v. Beckwith, 10 Kan. 603; Roberts v. Brown Co. Comm'rs., 
21 Kan. 247, 254. Our court has granted such rights to the public in its ease- 
ments as to enable the public to keep pace with new scientific developments. 
The design of a highway is broad and elastic enough to include the newest and 
best facilities of travel and communication which the genius of man can invent 
and supply.” McCann v. Telephone Co., 69 Kan. 210, 76 Pac. 870. The trans- 
mission of light, heat and power over and along a highway for distribution 
among customers is a public use as well as a proper use of a highway and the 
landowner cannot object. State ex rel. v. Weber, 88 Kan. 175, 127 Pac. 536; 
La Harpe v. Gas Co., 69 Kan. 97, 76 Pac. 448. The landowner is deemed to 
have only such right in the highway itself as entitle him to have access to his 
premises. Trosper v. Saline Co. Comm’rs., 27 Kan. 391. 

SECTION 193. Use of Navigable Stream. 

No cases directly passing upon this point were found. 

SECTION 194. Travel Through Air Space. 

No cases were found. Cities are empowered to enact ordinances, not in con- 
flict with state laws, regulating the navigation of aircraft over cities. General 
Statutes of Kansas, 1935, 3-117. The air commerce regulations promulgated 
by the department of commerce of the United States are enforced by our state 
law. General Statutes of Kansas, 1935, 3-203. 

SECTION 195. Deviation from Public Highway. 

No cases were found. 

SECTION 196. Public Necessity. 

No cases were found. 

SECTION 197. Private Necessity. 

No cases were found. 

SECTION 198. Entry to Reclaim Goods on Land Without Wrong of the 
Actor. 

This section seems to be law in Kansas. Where defendants entered upon land 
of another to recover and remove a furnace which had been sold on a condi- 
tional sale contract and upon which plaintiffs had defaulted, it was held that the 
defendants were not trespassers. Smith v. Holland Furnace Co., 128 Kan. 580, 
278 Pac. 719. Also, see Kaufman v. Kansas Power and Light Co., 144 Kan. 283, 
58 Pac. (2d) 1055. For a case involving the right of an evicted tenant to enter 
and reclaim his goods, see Freelove v. Gould, 3 Kan. App. 750, 45 Pac. 454. 

SECTION 199. Entry on Another’s Land to Relieve Actor's Land of Goods 
on Actor’s Land without his Wrong. 

No cases were found. See the annotations to Section 198. 

SECTION 200. Entry to Reclaim, or to Relieve Land of Goods which are 
Where They Are by Wrong of the Actor. 
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No cases were found. 


SECTION 201. Entry to Abate a Private Nuisance. 


Our court has defined a private nuisance as one affecting “a single person or 
a determinate number of persons in the enjoyment of some private right not 
common to the public.” City of Burlington v. Stockwell, 5 K. A. 569, 47 Pac. 988. 
Subsection one is probably law in this state, following the decision in State v. 
Patton, 76 Kan. 665, 92 Pac. 588, where it was held that “anyone may, without 
invoking the decision or aid of a court or other public tribunal, abate a private 
nuisance or a public nuisance from which he sustains a special injury, so that 
he acts only so far as is necessary for his own protection and does not disturb 
the public peace.” This also seems to cover subsection one (b), but no cases 
were found passing upon subsection one (c). 

The majority of private nuisance cases in this state arise as the result of court 
action for the abatement of the nuisances and for damages, rather than as the 
result of an actual abatement by entry by the person or persons aggrieved. In 
this connection, see Union Trust Co. v. Cuppy, 26 Kan. 754; Thomas v. Wood- 
man, 23 Kan. 217; Palmer v. Waddell, 22 Kan. 352; Falcoon v. Schilling, 29 
Kan. 292; Drinkwater v. Sauble, 46 Kan. 170, 26 Pac. 433; Railway Co. v. 
Herman, 74 Kan. 77, 85 Pac. 817; Remsberg v. Cement Co., 73 Kan. 66, 84 
Pac. 548; King v. American Rock Crusher, 119 Kan. 618, 240 Pac. 394; Donald- 
son v. Powell, 123 Kan. 232, 254 Pac. 1033; Alster v. Allen, 141 Kan. 661, 
42 Pac. (2d) 969; and other cases. For cases involving the liability of an owner 
for injuries resulting from the continuance of a nuisance which it was his duty 
to abate, see Bailey v. Kelly, 86 Kan. 911, 122 Pac. 881; Fogarty v. Pressed 
Brick Co., 50 Kan. 478, 31 Pac. 1052. 

No cases were found passing upon subsection (2). 


SECTION 202. Abatement of a Public Nuisance by Public Official. 


This section is followed. The privilege of entering was recognized in Balch 
v. Glenn, 85 Kan. 735, 119 Pac. 67, where the landowner sought to prevent 
the state entomological commission from destroying diseased fruit trees on his 
premises, the court saying, “The legislature of a state may declare that to be a 
nuisance which is detrimental to health, morals, peace, or welfare of its citizens, 
and may confer power upon local boards or tribunals to exercise the police 
power of the state when in the judgment of such tribunals the conditions exist 
which the legislature has declared constitute such nuisance.” In order to give 
the public officers the right to abate by force, the danger to the public must be 
imminent and require that they act promptly and summarily. In other cases, 
however, where the danger is not impending the remedy is by action. 


SECTION 204. Abatement of Public Nuisance by Private Person. 

Subsection (1) is law in Kansas. It was held in the Carrie Nation case that 
private persons cannot summarily and by a resort to physical force abate a 
public nuisance which does not injure them specially. State v. Stark, 63 Kan. 
529, 66 Pac. 243. See also, Coppedge v. Goetz Brewing Co., 67 Kan. 851, 73 
Pac. 908. Common or public nuisances can be abated only by prosecution insti- 
tuted in behalf of the public by the proper officer. State v. Stark, supra. 
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Subsection (2) is law in Kansas. “It is familiar law that anyone may, with- 
out invoking the decision or aid of a court or other public tribunal, abate a 
private nuisance or a public nuisance from which he sustains a special injury, 
if he acts only so far as is necessary for his own protection and does not disturb 
the public peace.” State v. Patton, 76 Kan. 665, 92 Pac. 598. It is not enough 
that his damages are greater than those sustained by the general public, thus 
differing only in degree, but they must be different in kind. Comm'rs of Barber 
Co. v. Smith, 48 Kan. 331, 29 Pac. 565. A fence across a public road is a com- 
mon nuisance which may be abated by a private person traveling along the road 
because he has sustained an injury not shared by the community generally. How- 
ever, one who lives at a distance and who travels this road only for the purpose 
of removing the obstruction is not so privileged. State v. Stark, 63 Kan. 529, 
66 Pac. 243. 


SECTION 204. Entry to Arrest a Criminal. 


This section is followed in Kansas. “If after notice of the intention to arrest 
the defendant he either flees or forcibly resists, the officer may use all necessary 
means to effect the arrest.” General Statutes, 1935, 62-1204. This statute was 
applied in State v. Van Wormer, 103 Kan. 309, 173 Pac. 1076; and in State v. 
Mowry, 37 Kan. 369, 15 Pac. 282. “An arrest may be made on any day, or at 
any time of the day or night. If any person arrested escape or be rescued, the 
person from whose custody he made his escape or was rescued may immdiately 
pursue and retake him at any time, and within any place in the state. To retake 
the person escaping or rescued, the person pursuing him has the same power 
to command assistance as is given thereon in cases of arrest.” G.S. 1935, 62- 
1205. ‘An officer may arrest without a warrant one whom there is probable 
ground to believe guilty of a felony, and he may effect a forcible entrance for 
that purpose.” Randolph v. Kensler, 95 Kan. 32, 147 Pac. 1132. See also, Rail- 
way Co. v. Hinsdell, 76 Kan. 74, 90 Pac. 800. For limitations upon the general 
rule that an officer may use all necessary force to effect an arrest, see State v. 
Dietz, 59 Kan. 576, 58 Pac. 870. For cases involving the right to resist arrest 
by force, see the annotation to Section 68. See also, the annotations to Sections 
118, 119, 121, 129, 131, 135, and 145. 


SECTION 205. Entry to Recapture, Prevent Crime and Kindred Situations. 


In each of the five factual situations mentioned in this section, our laws per- 
mit a capture or recapture of the person involved, as follows: 

Subsection (a). The General Statutes of Kansas, 1935, 62-1205, says in part, 
“If any person arrested escape or be rescued, the person from whose custody 
he made his escape or was rescued may immediately pursue and retake him at 
any time, and within any place in the state.” Where a prisoner was released 
without proper order, the court stated that he could be retaken at any time under 
the original process and that his situation was no better than that of a criminal 
who had escaped through the connivance of the officers. In re. Troy, 67 Kan. 
186, 72 Pac. 531. If there is a right to invade land under original process, there 
should be a right to enter to recapture. 

Subsection (b). “A sheriff may, without a warrant, take an insane person 
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into custody and restrain him in a county jail for a short period of time until 
regular proceedings can be instituted to inquire into the person's sanity.” Babb 
v. Carson, 116 Kan. 690, 229 Pac. 76. The General Statutes of Kansas, 1935, 
Sections 76-1204, 76-1206 and 76-1213 give authority to the sheriff to take into 
custody an insane person or one who is suspected of being insane. See also, the 
annotations to Sections 122, 123 and 124. 

Subsection (c). If any insane person escapes from any hospital or asylum 
it shall be the duty of the sheriff and other officers in any county where such 
person may be found to apprehend and detain them. General Statutes, 1935, 
76-1227. 

Subsection (d). “For the purpose of surrendering the defendant, the bail, 
at any time or place, before he is finally charged, may himself arrest him, or by 
written authority indorsed on a certified copy of the undertaking may empower 
any person of suitable age and discretion to do so.” General Statutes, 1935, 
60-823. See also, Baker Mfg. Co. v. Fisher, 35 Kan. 659, 12 Pac. 20; and In re. 
Siebert, 61 Kan. 112, 58 Pac. 971. 

Subsection (e) is law in this state at least insofar as it pertains to the detain- 
ing of a dangerous lunatic. See the annotations to subsection (b) of this section. 
However, no cases were found granting the power of entry to prevent the com- 
mission of a serious crime. See the annotations to Sections 134, and from 140 
to 144. 

However, the essential question involved here is whether the privilege to 
arrest or rearrest in these given situations carries with it the right to enter upon 
land to do so. The cases cited above did not involve entries upon land so the 
point is really not settled. In in re. Troy cited above, however, the court's 
language is broad enough to include the right to enter. The statute says that if 
a prisoner escapes he may be retaken any place in the state. See the annotations 
to Sections 120 and 135. 


SECTION 206. Forcible Entry of Dwelling to Arrest, Recapture, Prevent 
Crime and Kindred Situations. 

Subsection (a) is law in Kansas. Our statutes giving officers authority to 
make arrests are comprehensive enough to include the entry to dwellings for this 
purpose. General Statutes, 1935, Section 62-124, says, “If after notice of the 
intention to arrest the defendant he either flee or forcibly resists, the officer may 
use all necessary means to effect the arrest.” The same authority applies to the 
retaking of an escaped or rescued prisoner. General Statutes, 1935, Section 62- 
1205. An officer may arrest without a warrant one whom there is probable 
ground to believe guilty of a felony, and may effect a forcible entry for that 
purpose. Randolph v. Kensler, 95 Kan. 32, 147 Pac. 1132. See also, Railway 
Co. v. Hinsdell, 76 Kan. 74, 90 Pac. 800. For cases and statutes involving insane 
persons, see the annotations to subsections (b), (c) and (e) of Section 205. 
The annotations to subsection (d) of Section 205 pass upon the problem of the 
arrest of a person for whose appearance in court security has been given. See 
also, the annotations to Sections 118 to 124, 128, 131 to 135, 145, 204 and 205. 

Subsection (b) (i) is law in Kansas. See the annotations to Sections 122, 
123, and 124. 
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Subsection (b) (ii) is law in Kansas. See the annotations to Section 145, 
and to subsection (a) of this section. 

Subsection (b) (iii) is law in Kansas. See the annotations to Sections 135, 
and to subsection (a) of this section. 

Subsection (b) (iv) is law in Kansas. See the annotations to subsections (b) 
and (c) of Section 205. See also, the annotations to Sections 123, 124 and 135, 

Subsection (b) (v) is law in Kansas. See the annotation to Section 120, and 
to subsection (d) of Section 205. 

Subsection (b) (vi) is law in Kansas insofar as it pertains to the detaining 
of a dangerous lunatic. See the annotations to subsection (b) of Section 205. 
See also, the annotations to Sections 135, 140 to 144, and Section 205. 


SECTION 207. Entry to Assist in Making an Arrest or Other Apprehension. 


This section is followed in Kansas. Our statutes make it mandatory upon 
citizens to aid peace officers to make arrests when called upon by the officers to 
do so. General Statutes of Kansas, 1935, 13-2011, 19-813, 62-1205, 62-519, 
and 62-1816. Where an officer and a person who was called upon to assist him 
were being sued in trespass, the court stated that the protection afforded to an 
officer is also extended to those acting under him. Allen v. Corlew, 10 Kan. 70. 
See the annotation to Section 139, where it is pointed out that the actor would 
be clearly privileged unless he was convinced that the officer himself was not 
so privileged. 


SECTION 208. Entry to Execute Civil Process on Occupant of Land. 


Subsection (1) is law in Kansas. If the tribunal or officer issuing the process 
had jurisdiction over the subject matter and the party, and the process is regular 
on its fact, it will afford complete protection to the officers executing it against 
prosecution therefor. Holdredge v. McCombs, 8 K. A. 663, 56 Pac. 536; Frank- 
houser v. Dewitt, 9 K. A. 636, 58 Pac. 1027. An officer making a levy would 
be a trespasser if he did not have the protection of the process. Dodson v. 
Wightman, 6 K. A. 835, 49 Pac. 790; Hagar v. Haas, 66 Kan. 333, 71 Pac. 822; 
Duff v. Read, 74 Kan. 730, 88 Pac. 263. See the Kansas General Statutes, 1935, 
sections 60-807, 60-909, 60-1012, 60-2813, 60-3406, 60-3413, 60-3488, and 60- 
2504 to 60-2532. For a discussion of the rules which determine whether a writ 
is valid or fair on its face, see the annotations to Sections 123 and 124. 

Subsection (2) is law in Kansas. Service of the process is regarded in law 
as a personal service when served at the usual place of residence. General 
Statutes of Kansas, 1935, 60-2507; Atchison County v. Challiss, 65 Kan. 179, 
69 Pac. 173; Thisler v. Little, 86 Kan. 787, 121 Pac. 1123; Royse v. Grage, 141 
Kan. 702, 42 Pac. (2d) 942; Labette Co. Comm'rs v. Abbey, 151 Kan. 710, 714, 
100 Pac. (2d) 720. Forcible Entry of a dwelling to execute process is not law- 
ful according to the above cases. For abuses by officers of the privilege, see the 
annotations to Sections 214 and 215. 


SECTION 209. Entry to Execute Civil Process on Person not an Occupant 
of the Land. 
Subsection (1) seems to be law in Kansas. Section 60-909, G.S., 1935, gives 
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the officer authority to attach the property no matter where it is located, but no 
cases were found involving this section of the Restatement. 
Subsection (2). No cases were found passing upon this point. 


SECTION 210. Entry Pursuant to Order of Court. 

Subsection (a) is law in Kansas. Where the rights of the parties have been 
settled by a decree of the court, the writ of assistance empowers the officer to 
put the defendants named in the writ out of possession and to put the plaintiff 
into possession. Lundstrum v. Branson, 92 Kan. 78, 139 Pac. 1172; Bird v. 
Belz, 33 Kan. 391, 6 Pac. 627. Under a writ of ejectment it was held proper 
for the sheriff to place the plaintiffs therein in possession and to dispossess the 
defendants named in the writ and all holding under or in privity with them. 
Harrod v. Burke, 76 Kan. 909, 92 Pac. 1128; Upham v. Cheeseman, 123 Kan. 
59, 254 Pac. 404; Watkins v. Jerman, 36 Kan. 464, 13 Pac. 798. See also, the 
General Statutes of Kansas, 1935, 61-1313, 61-1314, and 19-812. 

Subsection (b) is law in Kansas. See the annotation to Section 202 for a 
discussion of the cases permitting the abatement of public nuisances by public 
officials. For privileged entries for the performance of other acts on the land, 
see the annotations to Sections 208 and 209. 


SECTION 211. Entry Pursuant to Legislative Duty or Authority. 

This section is law in Kansas. A railroad company may enter by its officers 
and agents upon the land of any person for the purpose of examination and 
survey of its proposed route subject to liability for all damages which shall be 
done to the land. General Statutes of Kansas, 1935, 66-501. In its behalf, the 
law of trespass is temporarily suspended, or at least limited in its operation. 
Central Branch U. P. Ry. Co. v. A. T. & S. F. Ry. Co., 28 Kan. 453. The right 
of eminent domain is delegated to railroad corporations to enable them, without 
interference or delay, to construct their roads through the lands of private 
owners. C. K. G W. Rid. Co. v. Need, 2 Kan. App. 492, 43 Pac. 997. Our 
statutes also provide for entry upon real estate in order to lay out and establish 
roads. G.S., 1935, 68-102 to 68-117. These statutes have been construed in 
Hanselman v. Born, 71 Kan. 573, 81 Pac. 192 (entry to remove fences and 
lay out road) ; Isham v. Montgomery Co. Comm’rs., 126 Kan. 6, 266 Pac. 655 
(road taken without consent of owner); Stickel v. Stoddard, 28 Kan. 715 
(removal of fence and laying out highway) ; State v. Nye, 85 Kan. 559, 117 
Pac. 1014 (entry to make drains and ditches). See also, State v. Horn, 34 Kan. 
556, 9 Pac. 208; Wilson v. James, 29 Kan. 233; Poirier v. Fetter, 20 Kan. 47; 
and Keiper v. Hawk, 7 Kan. App. 271, 53 Pac. 837. For a discussion of the 
right to enter land in order to make arrests, see the annotations to Sections 204 
and 207. 


Topic 3. Collateral Privileges of One Entering Land Under Authority of Law. 


SECTION 212. Privilege to Use Force to the Person. 
No cases were found definitely passing upon the amount of force which may 
be used under Subsection 1 (a). However, our cases and statutes indicate or 
infer that some force may be used. See the General Statutes of Kansas, 1935, 
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2-701, 47-613, 65-104, 13-415, 13-512, 14-429, 14-307. See also, Balch v. Glenn, 
85 Kan. 735, 119 Pac. 67. 

Subsection 1(b). No cases passing upon this point in Kansas. 

Subsection 1(c). This section is law in Kansas. See the annotation to Sec- 
tion 204. 

Subsection 1(d). This section is law in Kansas. See the annotations to Sec- 
tions 205, 206 and 207. 

Subsection 1(e) is law in Kansas. See the annotations to Sections 208 and 209. 

Subsection 1(f) is probably law in Kansas. See the annotation to Section 200. 

Subsection 1(g). The Kansas cases and statutes do not mention the word 
“force” in this connection. 

Subsection 2. This section is not law in Kansas. Force is not permissible in 
this connection. See the annotations to Sections 100 to 111. 

Subsection 3. No cases were found granting the right to use force in this 
connection. 

Subsection 4. No cases were found passing upon the right to use force to 
another's person in abatement cases. 

Subsection 5(a). No cases were found passing upon this point. 

Subsection 5(b). This subsection is law in Kansas. An owner cannot use 
force to enter into possession of land to the possession of which he is imme- 
diately entitled. 


Subsection 5(c). The cases do not mention the use of force in this connec- 
tion. 


Subsection 5(d). No cases were found passing upon this point. 


Subsection 5(e). The cases do not mention the use of force in this connec- 
tion. 


SECTION 213. Privilege to Break and Enter an Enclosure or a Building. 


Subsection 1(a). No cases were found granting such a privilege in this state. 
See the annotation to Section 176. 

Subsection 1(b) is not law in Kansas. See the annotations to Sections 90 to 
94, and 185. 

Subsection 1(c) is law in Kansas. See the annotation to Section 196. 


Subsection 1(d) may be law in Kansas under the language of the case cited 
in Subsection (a) of Section 201. 


Subsection 1(e) is law in Kansas except that private persons cannot abate 
a public nuisance which does not specially injure them. See the annotations to 
Sections 202 and 203. 


Subsection 1(f) is probably law in Kansas. See the annotation to Section 210. 
Subsection 1(g). No cases were found passing upon this point. 


Subsection 1(i) is law in Kansas. See the annotation to subsection (2) of 
Section 208. 


Subsection 1(j) is law in Kansas. See the annotation to Section 211. 
Subsection 2. No cases were found passing upon this point. 
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Subsection 3(a). No cases were found granting such privilege except in the 
case of removal of things by conditional vendor or lessor, chattel mortgagee, 
pledgor, mortgagor or bailor, as stated in Section 183. The language of the 
cases seem to indicate that in some cases it is permissible. In Smith v. Holland 
Furnace Co., 128 Kan. 580, 278 Pac. 719, the furnace company entered a house 
in which it had installed a furnace, removed the furnace upon the failure of 
the vendee to pay for it. This was upheld by the court. For cases permitting 
entry to remove chattels, see the annotations to Section 183. 

Subsection 3(b). No cases were found passing upon this point. 

Subsection 3(c) is probably law in Kansas. See the annotation to Section 188. 

Subsection 3(d) is law in Kansas. See the annotation to Section 192. 

Subsection 3(e). No cases were found passing upon this point. 

Subsection 3(f). No cases were found passing upon this point. 

Subsection 3(g). No cases found passing on this subsection. 

Subsection 3(h). No cases found on this point. 

Subsection 3(i). No cases were found. 

Subsection 3(j). This subsection is probably law in Kansas. See the annota- 
tions of Sections 204 to 211. 


Topic 4. Effect of Actor's Misconduct. 


SECTION 214. Liability for Excess; Trespass ab Initio. 

Subsection (1) is law in this state. A road overseer who was privileged to 
enter upon uncultivated land unincumbered by a crop to obtain stone was not 
privileged to pass over cultivated land for such a purpose, and he was liable for 
so doing. Barrett v. Nelson, 29 Kan. 594. A gas company which had the right 
to use the public highway for its pipelines, was held liable for damages caused 
by the negligent construction of the same. Carlson v. Development Co., 103 
Kan. 464, 173 Pac. 910. The service of an attachment on Sunday is invalid and 
the parties who knowingly abuse the process of the court by so doing are liable 
in exemplary damages. Morris v. Shew, 29 Kan. 661. A sheriff who seizes 
goods under a writ of execution is responsible in damages for taking the goods 
of the wrong person. Winstead, Sheriff v. Hulme, 32 Kan. 568, 4 Pac. 994. 
An officer who acts in bad faith in removing shade trees as nuisance, when in 
fact they are not, is liable for his action. Remington v. Walthall, 82 Kan. 234, 
108 Pac. 112. 

Subsection (2) is law in Kansas. An officer forfeits the protection of the law 
which the proper execution of legal process affords, and becomes a trespasser 
ab initio when he is guilty of such improper and illegal exercise of authority 
under it as warrants the conclusion that he intended from the first to use his 
legal authority as a cover for his illegal conduct. Wurmser v. Stone, 1 K. A. 
131, 40 Pac. 993. An officer is not protected by valid process when he uses it 
for the purpose of extorting money or other abuses. McClenny v. Inverarity, 
80 Kan. 569, 103 Pac. 82. Where the officers were abusing the process and not 
acting in good faith, they were trespassers. State v. Hinchman, 74 Kan. 419, 87 
Pac. 186. Where an officer with an execution against one member of a partner- 
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ship levied upon the whole partnership property and sold it, the remaining 
partners were permitted to treat the officer as a trespasser ab initio. Spalding v. 
Black, 22 Kan. 55. See, however, Atchison, T. & S. F. Rid. Co. v. Hinsdell, 76 
Kan. 74, 90 Pac. 800, and Torson v. Boehni, 134 Kan. 188, 5 Pac. (2d) 813. 


SECTION 215. Termination of Privilege by Excess. 

Subsection (a). No cases were found definitely passing upon this point. 

Subsection b(i). No cases were found passing upon this point. 

Subsection b(ii). This subsection is law in Kansas. Where a railroad com- 
pany enters upon the land of private owners and appropriates a right of way, 
it may be ejected if it does not pay for the land within the time prescribed by 
law. St. Jo. & D. C. Rid. Co. v. Callender, 13 Kan. 496; St. Louis L. & D. Rid. 
Co. v. Wilder, 17 Kan. 239; Todd v. A. T. & S. F. Rly. Co., 134 Kan. 459, 7 
Pac. (2d) 79; M. K. & T. Rly. v. Ward, 10 Kan. 352. See the provision in the 
Kansas Constitution, Art. 12, Section 4, which provides for compensation to 
the owner of the land by the railway company. Where the road law authorized 
a road overseer to enter upon any uncultivated land to obtain stone, he was not 
privileged to pass over cultivated land for such purpose. Barrett v. Nelson, 
29 Kan. 595. 

































SECRETARY’S MESSAGE 


“In the April Judicial Council Bulletin it was indicated that a draft of 
a plan for an all-inclusive bar for Kansas would be ready for printing in this 
issue of the Journal. 


“The committee which is drafting this proposed plan, because of pres- 
sure of other matters finds it impossible to have it ready for printing herein 
but promises that there will be copies available for distribution at the annual 
meeting at Wichita on May 22nd and 23rd. 


“The program for the annual meeting is printed in this issue and you 
will note that an interesting and instructive meeting has been planned 
which should interest every Kansas lawyer. 


“Because of car and tire rationing, transportation may be a problem for 
some not having direct rail or bus connections. Will each of you appoint 
yourselves a committee of one to see that no one is left at home.” 


“The Secretary” 
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COURTS-MARTIAL AND CIviL COURTS 


Courts-martial and Civil Courts* 


a comparison 


In matters of government of human society, the citizen of the United States, 
steeped in the tradition of a written constitution, turns first to the organic law 
of the Republic to learn of fundamentals. Beginning in the Preamble of the 
federal document of 1787, he finds: ‘We, the People of the United States, in 
order * * * * to provide for the common defense, * * * * do ordain this Con- 
stitution for the United States of America; in Article I, section 8: “Congress 
shall have power * * * * to lay and collect taxes * * * * to provide for the 
common defense, * * * * To constitute tribunals inferior to the Supreme Court 
(clause 9); * * * * To declare war (clause 11); * * * * To raise and support 
armies (clause 12); * * * * To make rules for the government and regulation 
of the land and naval forces (clause 14); * * * * and to make all laws which 
shall be necessary and proper for carrying into execution the foregoing powers, 
and all other powers vested by this Constitution in the government of the United 
States, or in any department or officer thereof.” 

Proceeding to article II, he finds: ““The president shall be commander in chief 
of the army and navy of the United States and of the militia of the several states 
when called into actual service of the United States.”” In article V of the Amend- 
ments: ‘‘No person shall be held to answer for a capital or otherwise infamous 
crime unless on a presentment or indictment of a grand jury, except in cases 
arising in the land or naval forces, or in the militia when in actual service in time 
of war or public danger.” 

Out of these meager references to “government * * * * of land and naval 
forces” has slowly developed the system now prevailing as to such forces where- 
ever they may be whether within or without the United States. The judiciary 
article of the constitution makes no mention of such government. The matter 
was not wholly unknown. The men in the constitutional convention who had 
served in the British army knew of the “Articles of War,” as they were called. 
Historians believe that these in some form came down from ancient Rome or 
even earlier, much influenced in later times by Gustavus Adolphus of Sweden. 

Early in 1775, the colonies of Massachusetts, Rhode Island, Connecticut and 
New Hampshire had adopted Articles of War for their militia, based on the 
English model. The same year a series of Articles were adopted for the Conti- 
nental forces. These were amended a little in 1776 and again in 1786. But 
neither then, nor since, has it been, nor is it now, possible wholly to reconcile the 
government of army and navy and related personnel with the spirit or letter of 
the Declaration of Independence, and of the federal Constitution. It remains 
a brief by those in power, and is not strenuously controverted by others, that 
the requirements for government of the armed forces and those connected there- 
with are incompatible with the democracy of the Declaration, and with the civil 
features of the Constitution. Possibly it was an embarrassing subject that the 
founding fathers did not care to expand in more definite terms than are found in 
the Constitution. 


* Address March 8, 1941 to the Faculty Men’s Club of the Fort Hays State College, Hays, Kansas, by 


J. C. Ruppenthal, of Russell, Kansas, major judge advocate USA 1918-1919. 
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The rules, called Articles of War, for the government of the armed forces, 
were changed again somewhat in 1806. Originally the Continental Congress 
had enacted them. Under the Constitution, successive changes and re-enactments 
were by Congress, which embodied further changes during the War of 1812, 
the Seminole war and the Civil war in the Revised Statutes in 1874. A careful 
revision after the World War took effect February 4, 1921.’ In part this grew 
out of the new legislation of 1916 for drawing the National Guard into federal 
service, and in larger part from the induction of nearly 5,000,000 men, and also 
many women, in 1917-1918, and the movement of millions of them to distant 
continents in the World War. So many practical problems arose that at once 
after the Armistice the entire series was carefully studied, numerous changes 
were made, and the revision was enacted by Congress in 1921 as the Articles of 
War now in use. 

A Roman declared 2000 years ago: “Inter arma leges silent,” (In the midst of 
arms the laws are silent), a motto adopted by Wyoming territory in the era of 
our civil war. Thus even with a rule of sheer brute force a semblance of some- 
thing approximating the efforts toward justice as administered in civil life was 
sought within the army. Three forms are still recognized: (1) Military govern- 
ment imposed by invader or conqueror upon the lands thus taken and their 
inhabitants; (2) Martial law imposed by the military power of a government 
where by reason of riot, insurrection or rebellion, the civil government has for 
a time broken down; (3) Military law which relates to the administration of 
armed forces of a nation and their discipline. 

Military government is considered a part of that intangible something called 
international law. For the purposes of this occasion the administrative rules and 
regulations of military law may be passed over, so that attention may be given 
to military discipline. Here the Articles of War are supreme except so far as 
limited by the statutes and the constitution of the United States. Certain funda- 
mentals still prevail, but increasingly as question after question has reached the 
supreme court of the nation, various provisions of the Articles of War have been 
upheld of drastic and far-reaching nature, that can hardly be harmonized with 
theories of civil government short of totalitarian. 

With this lengthy preliminary, the Articles of War of today may be con- 
sidered. Under these articles, courts-martial are authorized analogous to the 
judiciary of civil life. These courts are called into being from time to time as 
may seem necessary or desirable. Three kinds are provided: General, special 
and summary, to deal with serious or less grave offenses by members of, or per- 
sons connected with the armed forces, whether or not the acts alleged in charges 
against such soldier or other person constitute crimes under civil laws, or simply 
infractions of military rules and regulations.’ 

Officers only (meaning of rank from second lieutenant to general) may serve 
upon courts-martial (Articles of War, 4); and even as to these the trial of any 
officer by a court-martial containing any member lower in rank than the officer 
accused, is forbidden, if possibly avoidable. AW 16. France has tried admitting 
soldiers in composing courts-martial, but Britain and America have never taken 
steps in this direction. 


1. Manual for Courts-martial, 1920. Washington, G.P.O.; Also, see, Proceedings, Bar Association of 
Kansas, 1926, pp. 182-202, “Military Law,” by Col. A. M. Harvey of Topeka. 
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The three kinds of courts-martial are composed of one officer for a summary 
court; not fewer than three for a special, nor fewer than five for a general court- 
martial. Only the gravity of the charges and of the specifications (to use the 
army terminology, comparable to indictment, information or complaint, and of 
counts in civil life), severally composing the charges determine what kind of 
court-martial shall act. It would be out of harmony with military precision and 
speed to have eight different kinds of trial courts of first instance or original 
jurisdiction as Kansas has, most of them overlapping each other in a way almost 
bewildering to lawyers and wholly inexplicable to and incomprehensible by 
laymen. 

All general courts-martial are required to have a law member. AW 8. He is 
to perform the function of a civil judge in the interpretation of the law; or the 
function of a doctor of medicine in our probate courts in inquiry as to mental 
state, that is as an expert in brain sickness. To make yet more sure as to skill 
and learning of the law member, he shall if possible, be taken from the office 
of the Judge Advocate General’s Department. In contrast to this concern for 
fitness, changed from custom to requirement in 1921 for the army, civil life in 
the United States and in every state in that interval, has had sweeping transfor- 
mation in the other direction. Hundreds and thousands of administrative off- 
cials and bodies have been developed, almost wholly unlearned in even the rudi- 
ments of law, unversed in procedure, and who often combine completely or in 
less or greater degree, the functions of rule-maker or law giver, administrative 
official and executive, investigator, complaining witness, judge, jury and execu- 
tioner. The army has tended toward much greater application than in the past, 
of the experience of centuries in striving for justice to the individual. Civil life 
has tended toward substituting the man of the hour for the law of historic time. 


A trial judge advocate prosecutes (AW 17) and a defense counsel of equal 
rank if possible (AW 11 and 17) protects the rights of the accused. But the 
accused may instead choose his own civil counsel, or may have such and also the 
assistance of the army defense counsel if he so wishes. A few large cities of the 
United States provide a defense counsel, but there is no general recognition that 
a person accused should be protected in his rights though too ignorant to know 
his need, or too poor to retain counsel. AW 17. 

Members of courts-martial take oath never to divulge, except when required 
to do so in a court of justice as a witness in due course of law, how members of a 
court-martial voted on (a) challenge of a member, (b) findings of the court, 
(c) sentence to be imposed. AW 19. In civil administration of justice in civil 
cases, the nearest approach to this is the admonition of the trial judge to a jury 
that none of them shall at any time disclose to anyone the state of their delibera- 
tions. But this has no binding force after the jury has been discharged. AW 19. 

Either party after proper notice to the other may take depositions of witnesses 
in cases not capital; and even in capital cases the accused may take depositions. 
AW 25. There are slight movements in the civil courts toward greater assurance 
that witnesses will be found, and will be produced, or their testimony made 
available, than ever in a long past, but this does not have the scope of the Article 


of War, 25. 
A record of the proceedings of every court-martial trial must be made. AW 33. 
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In practice a reporter is present to take all testimony and proceedings. After the 
trial, a transcript is required (AW 35) to be promptly prepared and sent to the 
Judge Advocate General. Usually several copies are made. One is retained at 
local headquarters, one is sent to Washington to the Judge Advocate General, 
and at some time the accused receives a copy. 

After trial every case must be examined and checked by a board of review of 
three members of the Judge Advocate General’s office. Every phase of fact and 
law that can suggest itself to the reviewing judge advocates is inquired into. 
AW 5014. A score or two of important questions to be used in checking every 
case are printed upon slips of paper. The examining officers check each case as 
to each item and make their answer in writing. Upon this examination the 
record of trial must be held to be sufficient by the board of review and approved 
by the Judge Advocate General, or in a minor case by his office, before sentence 
may be carried into effect. 

Through the army’s conception of law and justice, as reflected in the Manual 
of Courts-Martial, runs a deep appreciation that in the need of haste under the 
exigencies of war and with the limitations that must exist at times, errors of fact 
and of law may be made; that a careful examination of these records at the 
Judge Advocate General’s office, far removed from field and camp and fort, 
should discover both omission and commission. 

In fact, this survey of records of trial constantly reveals tendencies as well as 
isolated errors. Small items that work for ill are noted, and generalized admoni- 
tions are sent out to all courts-martial to be alert as to such common errors, and 
to keep the work at its best wherever armed forces of the United States are found. 
Bad practices that persist for centuries in civil courts fail to take hold in relation 
to courts-martial because promptly nipped on first appearance. 

Courts of inquiry, though not often used, are authorized. AW 97. The presi- 
dent of the United States may designate such at times; and officers may demand 
and have an inquiry by a court of a commanding officer. These are a long estab- 
lished means of defense or protection of any officer’s honor against imputations 
put out, or slanders or libels, where no charge is made formally against the 
officer. It enables the victim to have a hearing and to compel production of 
evidence as far as may be found to show whether or not a basis exists for the slur 
upon him. The findings may or may not be published. Nothing remotely like 
this is found in civil life. 

Every soldier has an absolute right to file a complaint in an appropriate place, 
of treatment he receives from his commanding officer and to have his complaint 
examined by disinterested persons. AW 121. 

As indicated above, serious ill results at times from the speed of proceedings, 
the passions of the moment, and many limitations of other kinds that beset 
courts-martial. These must continue to make difficult an approximation to ideal 
justice. But if the principles, theories and practices already enumerated herein 
were applied to civil courts and their procedure in relation to charges of crime, 
it would within a few years, I think, work a transformation as great as has taken 
place during the entire course of legal administration on the western continent. 
The congeries of courts with varied, overlapping and uncertain jurisdiction; the 
rivalry and competition to make charges for the fees they bring to court attaches 
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and to judges personally; the eagerness to secure pleas of guilty, knowing that 
once obtained no disclosures will ever be made of the meagerness of fact or lack 
of law for such convictions, nor of compounding grave offenses by taking petty 
pleas; the “third degree” that prevails in every county of the United States part 
of the time, and in some of them practically all the time; the vendettas, whether 
casual and temporary, or permanent and chronic, between rival criminal juris- 
dictions of city, state and nation; the weakness of the poor, the stranger, the 
feeble of mind or body, the alien, the member of a minority group; the object 
of racial, religious, color, language, political, national, local, social or economic 
prejudice — against the power of the prosecution, would be at least less evident 
generally than now. 





* 


NOTICE 


The Wichita Association of Attorneys’ Wives cordially welcome the 
wives of attorneys attending the State Bar Convention to the luncheon to 
be held in their honor, at 1:00 o'clock Friday, May 22nd, in the Innes Tea 
Room, Wichita, Kansas. Reservations for the luncheon should be made by 
writing Mrs. Ben Hegler, 244 N. Yale, Wichita, immediately. Those 
arriving the morning of the convention and who do not have reservations 
may do so at that time at the registration desk in the Allis Hotel. 


A bridge party, to be held at the Allis Hotel on Saturday evening of 
the convention, at 8:00 p.m., is also planned for the wives of visiting 


lawyers. 


* 


NOTICE 


A formal dinner meeting for women members of the State Bar Associa- 
tion will be held at the Innes Tea Room, at 7:30 p.m., Saturday evening. 


* 
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Michigan State Bar Success Founded on Public Service* 


Five YEARS after its first meeting the integrated State Bar of Michigan reached 
a stage that justified a backward look and an appraisal of accomplishments. The 
history of the institution has savored of romance since 1921 when a few enthu- 
siasts introduced in legislature the Judicature Society's model integration act 
(adopted in California six years later) and thereby scored an emphatic defeat. 

Michigan was obviously a very difficult state, due largely to the swift growth 
of the nation’s fourth largest city and to the ease of admission for lawyers breez- 
ing in from other states. But the ideal of a unified and responsible profession 
was kept to the fore with energetic campaigns for a bar act in 1931, ’32 and '35. 
A few weeks after the final defeat a brief bill, purporting to confer power on the 
supreme court was introduced and adopted by an almost unanimous vote in both 
houses. The JOURNAL reported this success in its issue of June, 1935 (xix:21). 
The text of the act appears below. 


TEXT OF MICHIGAN STATE BAR ACT 


SECTION 1. There is hereby created an association to be known as the State 
Bar of Michigan, the membership of which shall consist of all persons in the 
state now or hereafter regularly licensed to practice law in this state. 

SECTION 2. The supreme court is hereby authorized to provide for the organ- 
ization and regulation of the State Bar of Michigan; to provide rules and regu- 


lations concerning the conduct and activities of the Association and its mem- 
bers; the schedule of membership dues therein, which dues shall not exceed five 
dollars per annum, nonpayment of which shall be ground for suspension, the 
ethical standards to be observed in the practice of law, and the discipline, sus- 
pension, or disbarment of Association members. Under such regulations and 
restrictions as the supreme court may prescribe, the power of subpoena may be 
conferred upon the Association or its officers and committees for the purpose of 
aiding in the cases of discipline, suspension, or disbarment. 

The supreme court and its committee of practitioners devoted much study to 
the rules for organization and administration. So well was the subject studied 
that the resulting rules have met every need. The complete body of rules, sixteen 
in number, was published in the JOURNAL of April, 1937 (xx:253). 

The last (forty-first) meeting of the old Association, and the first of the new 
State Bar was held in January, 1936, as told in this JOURNAL’s report in the 
February issue (xix:146). 

The beginning was auspicious. The time devoted to drafting had enabled 
leaders to plan each future step, but it took rather more than a year to get the 
foundations laid. There was some fear, later considered unwarranted, that the 
legislature might be induced to interfere. 

Our narrative now reaches the year 1937 when leaders were inspired by an 
attendance of about one thousand members at the annual meeting. It appears, 
then, that not more than four years had elapsed from the beginning of most of 
the planned services until inventory was taken in the summer of 1941. 
+A reprint of an article contained in the April issue of the Journal of the American Judicature Society. 
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2. Vid. Davey Crockett’s Rifle, any popular U. S. history. 
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A cursory reading of a very condensed report of these activities will astonish 
and instruct. 

Discipline: This topic may well be considered first because it was the failure 
of discipline in all but a few states before integration had been adopted that gave 
emphasis to the demands of bar leaders. First it should be said that in every 
state that has acquired bar unification the machinery for disciplining lawyers 
has been provided and has afforded satisfaction. Praise given to the Michigan 
system, which in some respects is unique, should not be taken as a reflection on 
any other state’s system. 

Trials are always before a bench of three judges. These trials are rare because 
in most instances the accused member petitions the supreme court to strike his 
name from the roll.? The petition is granted of course, but a formal record is 
made of the offenses committed to prevent a second career in another state. 

The success of the system is based also on the fact that there has been virtual 
abandonment of the decree of suspension from practice for a specified time. If 
the court believes that the citation is sufficient warning, there being mitigating 
circumstances, better conduct is invoked by a private reprimand. 

There is a grievance committee in each congressional district except in Wayne 
County, which is treated as a unit and has a special office in Detroit. 

When the survey of activities was made last summer it was found that there 
had been fifty-two permanent disbarments. ‘“The effectiveness and the strength 
of the grievance machinery is demonstrated by the fact that these disbarments 
include a past-president of the former state bar association; a lawyer who for 
many years had been a partner of one of the presidents of the State Bar; the 
brother-in-law of the chairman of a state bar grievance committee; and the 
brother-in-law of a circuit judge.” 

No appeal from an order of disbarment has ever been perfected. 

In Michigan disputes concerning lawyers’ fees are not referred to grievance 
committees unless they are coupled with misconduct. They are decided by cir- 
cuit judges and in the larger centers bar committees exist for the single purpose 
of assisting aggrieved clients to present their claims in court. 

The Journal: The former Association had provided its members with a special 
edition of the Michigan Law Review which carried as an appendix the small 
volume of Association news; a good beginning, not adequate after unification. 
There was established the independent Michigan State Bar Journal which 
devotes its nine annual issues to essential bar news, matters of interest to mem- 
bers not to be acquired from other sources. Regular features are: State Bar news, 
local bar association news, synopses of ethics opinions, bar examination statistics 
and notes on Michigan cases. For a recent year the following special matters 
were submitted to members: 

September—Annual reports of all committees. February—Michigan Court 
rules, State Bar rules and by-laws, and canons of professional ethics, constitut- 
ing a manual in daily use. May—A membership roster, including business 
addresses, telephone numbers and firm affiliations, a directory of the judiciary 
and a directory of all state and county officers throughout the state. Jume—A 
list of new public acts with short descriptive titles and amendatory citations. This 
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number is in members’ hands a week after adjournment of the legislature, several 
months in advance of the official state printing. 

The miscellaneous articles appearing in the JOURNAL are intended to be in all 
respects practical. There is no competition with journals devoted to academic 
studies of the law. 


Professional Ethics: Most requests for rulings on ethical problems are now 
answered informally by the chairman of the ethics committee, who has only to 
quote from previous rulings, approved by the executive committee of the board 
of commissioners. Approved decisions are supplied to the chairman of all griev- 
ance committees to be preserved by local associations in loose-leaf binders, with 
an index. The ethics committee also exchanges rulings with the ABA ethics 
committee and committees of various other state and local bars. 


Public Relations: A few years ago there was only random guessing as to the 
nature of a bar's obligations to the public. In Michigan the new State Bar 
assumed the duty of informing the public concerning proposed legislation, and 
especially constitutional amendments. Impartial statements of fact with legiti- 
mate arguments for and against, each of about 300 words, are sent to 365 weekly 
and 60 daily papers. This assistance to voters is appreciated and publishers rarely 
fail to present the statements, in parallel columns, to their readers. 

The importance of this can hardly be over-estimated. The Bar does not recom- 
mend or oppose: its effort and influence is devoted to making the matters intel- 
ligible amid a hubbub of partisan arguments. The Bar endeavors to discourage 
fraudulent claims. 

Before integration much of newspaper comment, doubtless reflecting public 
opinion, was adverse to the profession. Under the new regime editors are enabled 
to discuss proposed legislation intelligently and confidently and they realize an 
obligation to the State Bar. Their readers, regardless of which side of the fence 
they are on, are quoting the arguments of trained lawyers and are looking to 
trained lawyers for leadership in solving constantly arising public problems. 

The basic significance of this radical change of attitude is not merely the better 
opinion formed of lawyers and their activities; it is rather the ultimate bene fits 
conferred upon the state. One might say that for the first time the bar is enabled 
as a social unit to perform an essential function beyond the capacity of any 
other group. Lawyers become in a measure a group employed in constructive 
statesmanship. Their profession finds its highest function, its greatest usefulness. 

No attempt has ever been made to test the validity of the State Bar act, or the 
court rules which provide its structure. The State Bar has been exempt from 
attacks in the press, in the legislature, and elsewhere. 

The stimulation and instruction of local bar executives and members is also 
a part of the work in public relations, as well as numerous addresses to other 
professional organizations, civic groups and service clubs. Nor has radio been 
overlooked. Last winter there were twenty dramatizations of legal matters, each 
for fifteen minutes, from Michigan’s most powerful station. 

Workmen's Compensation Study: For the public and the legislature a 
thorough and unbiased report was made on this difficult and important field of 
law. The Bar drafted no bill, being contented with the role of instructor. Such 
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pioneer work strongly suggests that great fields are open to the profession when 
it has disciplined itself and has turned to seek opportunities for corporate serv- 
ice. It lies within the power of the profession in every state to win confidence 
by deserving it. 

Study of Economic Conditions: A survey of the earnings of Michigan lawyers 
was completed in the past year by a committee headed by Louis C. Miriani, who 
for many years has been head of the Detroit Legal Aid Bureau. The September 
and December numbers of the Bar Journal contained exhaustive reports. 


Cooperation With Local Bars: In no state is there compulsory membership in 
local bar associations. The more need then, for encouragement of the locals, 
which have a part in state government quite as dignified and quite as essential 
as the state body. There can be no fully developed profession in any state in 
which either local or state associations are weak. The problem of enlivening 
locals has been difficult in all states. The chairman of the Michigan Bar's com- 
mittee on this subject, Emil E. Storkan, has developed a technique which in 
Michigan, after trial, is looked upon as a dependable solution of the problem. 
His description of methods was published in the recent October number of this 
JouRNAL (25:76). His success in this field brings to mind the American Bar 
Association Award of Merit given to the Michigan State Bar in 1941. His con- 
ception of leadership in local bar management should be everywhere considered. 
The briefest comment on it is to say that he makes association leadership one of 
the fine arts. 


Legal Institutes: Sixteen regional institutes have been sponsored by the State 
Bar and aid has been given also to numerous single county institute programs. 
A list of speakers is supplied to local executives and the State Bar underwrites 
the only expense, that of transportation of speakers, providing at least fifty mem- 
bers attend. Since the opportunity to advise and inform is an honor there are 
not many demands for travel expense. 


Legal Aid: This program is on a state-wide basis. Requests from lay sources 
are referred to presidents of local associations. Since the inception of integra- 
tion every meritorious request for legal aid has been granted. With cooperation 
between the ABA and the State Bar in the national defense program there are 
special opportunities for assisting soldiers and their kin. 

Finances: In the calendar year 1940 the State Bar expended $34,933.01. The 
salaried force consists of three young women and Executive Secretary Henry L. 
Woolfenden, Jr., a lawyer of exceptional resources. When one considers the 
cost of the Journal and all of the other services the budget seems insufficient. 
But the 21 commissioners, the 191 members of 22 grievance committees and the 
355 members of general committees receive no pay; and the expenses are cov- 
ered by the five dollars dues of members. 

In view of the fact that the State Bar was able to obtain a reduction of one- 
third in the cost of Michigan Supreme Court Reports, of which four or five 
volumes are published each year, members realize that what they pay in dues is 
negligible. 

Legislation: The Bar's relations with the legislature, which appeared risky a 
few years ago, have become cordial. Immediate effect laws have been reduced 
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in four sessions from two-thirds of the total to less than one-third, a benefit to 
all concerned. In the last session two more of the uniform acts were adopted. 
The scope of the Michigan Judicial Council was broadened to include substan- 
tive law and an appropriation was secured. Legislative committees have been 
assisted in various ways. The governor has been advised in respect to signing 
or vetoing bills, and in every instance has followed Bar counsel. 

Mention might be made of providing group hospitalization for members and 
their families. An insurance committee has been investigating the feasibility of 
group life insurance, which reminds us that the Puerto Rico Integrated Bar 
insures its own members. Its per capita income is much higher than in any of 
our states. 
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UNLAWFUL PRACTICE OF LAW 


Unlawful Practice of Law as Related to 
State Governmental Departments 


By BARTON E. GRIFFITH 
of the Topeka Bar 


For some time the unlawful practice of law in the State of Kansas has been 
receiving the attention of the Bar Association of the State of Kansas. It is prob- 
able that at the 1942 annual meeting, the Committee on Unlawful Practice of 
Law will be given a definite assignment to accomplish several purposes, for 
instance, (1) the bringing of such further actions as may be necessary to deter- 
mine what is the practice of law, and to prevent abuses thereof, and (2) the 
sponsoring of legislation before the 1943 session relating thereto, and (3) the 
sponsoring of legislation requiring the representation of clients by attorneys in 
matters before the various state departments. 

This article is not intended to deal generally with the subject of unlawful prac- 
tice of law, but only as to what has been done, or is being done with reference 
to that subject as affecting certain state governmental departments, and particu- 
larly where nonresident attorneys seek to appear in contested matters. 

However, the general situation should be reviewed. There is no definition of 
the practice of law in Kansas by any legislative enactment. In fact, the legisla- 
tive enactments in the few states where that has been done are very different. 
It is also quite difficult to harmonize views of text writers on the subject. Even 
some of the court opinions of other states go further than others where there is 
no statutory definition. Our Supreme Court, in Depew v. Wichita Association 
of Credit Men, 142 Kan. 403, accepted and approved the following general 
definition: 

“As the term is generally understood, the practice of the law is the doing 
or performing of services in a court of justice, in any matter pending therein, 
throughout its various stages, and in conformity to the adopted rules of 
procedure. But in a larger sense it includes legal advice and counsel, and 
the preparation of legal instruments and contracts by which legal rights are 
secured, although such matter may or may not be pending in a court.” 
(Eley v. Miller, 7 Inc. App. 529, 535, 34 N. E. 836) 

In this case, and the prior case of Depew v. Wichita Retail Credit Association, 
141 Kan. 481, the rule was established that injunction is a proper remedy to 
restrain the unlawful practice of law and that attorneys, as officers of the court 
suing on behalf of themselves and other practicing attorneys in their vicinity, 
are proper parties plaintiff in such action. In fact, Justice Burch, in a concurring 
opinion, expressed the further view that contempt proceedings were proper to 
prevent the unlawful practicing of law without license. He further said that it 
was the duty of an attorney to bring such a subject to the attention of the court, 
and that the authority and duty of the court to take cognizance of the subject 
was undoubted. 

Aside from the statutory requirements of admission to the Bar as a condition 
precedent for a Kansas citizen to practice law, the only statute relating to non- 
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resident attorneys is G. S. 7-104 as now amended by Chapter 83, Session Laws 
of 1939, and now appearing as G. S. 1941 Supp. 7-104. This section reads: 

“Any regularly admitted practicing attorney in the courts of record of 
another state or territory, and not residing in the state of Kansas, having 
professional business in the courts of this state, may, on motion, be admitted 
to practice for the purpose of said business only, in any of said courts, upon 
taking the oath as aforesaid and upon it being made to appear to the court, 
by a written showing filed therein, that he or she has associated and appear- 
ing with him or her in the action an attorney who is a resident of or who 
maintains his or her law office within the judicial district of the state of 
Kansas, in which said action is pending, duly and regularly admitted to 
practice in the courts of record of this state upon whom service may be had 
in all matters connected with said action, with the same effect as if per- 
sonally made on such foreign attorney, within this state.” 


This statute, as now amended, received support of Governor Payne H. Ratner 
in the 1939 session, and with that support was passed and approved. Since then, 
Governor Ratner has from time to time considered the matter with heads of 
various state departments, and has followed the matter through as late as Octo- 
ber of 1941 and April of 1942. 

As a result of the legislative enactment and the action of the executive depart- 
ment, the matter as relating to workmen’s compensation was submitted to the 
Attorney General of Kansas, who, under date of July 18, 1939, gave his opinion 
that the above quoted section applies to practice before the Workmen’s Compen- 
sation Commissioner. As a result, the Commissioner ruled that the section 
applies to all hearings, contested or uncontested, where it is necessary to issue 
an award, but that the section did not apply to the procedure with reference to 
the determination and termination of compensable cases by settlement agreement 
and final receipts and releases. An injured workman is not required to have an 
attorney represent him before the Commissioner, and where none is retained, 
the Commissioner or Examiner, as the case may be, endeavors to examine the 
claimant’s witnesses to the best of his ability. However, as the administration 
of the Compensation Act does not afford the Commissioner or Examiner's get- 
ting on the ground and investigating for needed testimony as to facts before the 
hearing, quite naturally the Commissioner is handicapped in giving the claimant 
the best service in the way of examination of witnesses and presentation of his 
case. Experience in the past has generally shown it to be beneficial to the claim- 
ants to retain an attorney, and it may be said that the nature of some disputes 
that arise places the claimant at a serious disadvantage if counsel has not been 
retained, inasmuch as the average employer or his insurance company is 
equipped to make a preliminary examination relative to the facts, and be amply 
prepared at the time of the hearing. 

The Commissioner has definitely ruled that where either the claimant or 
respondent is represented by nonresident attorneys, that said attorneys cannot 
appear in compensation cases until and unless they definitely associate them- 
selves with a resident Kansas attorney who appears also of record. 

The State Commission of Revenue and Taxation has also at the request of the 
Governor, given the matter careful study. There are many times when indi- 
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viduals, county officials and other persons appear in routine matters or disputes 
as to tax matters under the jurisdiction of this Commission. In such cases, the 
Commission feels that they should be heard and the matters disposed of without 

iring representation by counsel, either resident or nonresident. On the other 
hand, when, after conferences with various subdivisions of the Commission and 
its administrative officers, it appears that the dispute cannot be settled except by 
hearing and order of the Commission, then the parties are advised that their 
interests would be best protected if they were represented by counsel to present 
the matters formally to the Commission, and they are urged to be so represented. 


In March, 1942, and after conference, Governor Ratner suggested to the 
Commission of Revenue and Taxation that it relate G. S. 1941 Supp. 7-104 to 
the practice by nonresident attorneys before the Commission. The Commission 
has agreed that the statute is applicable when parties are in fact represented by 
attorney. As a result, on March 14, 1942, said commission adopted the follow- 
ing order: 

“Now, on this 14th day of March, 1942, it is by the State Commission of 
Revenue and Taxation considered and ordered that any regularly admitted, 
practicing attorney in the courts of record of another state or territory, and 
not residing in the State of Kansas, having professional business before the 
State Commission of Revenue and Taxation may, on motion, be admitted 
to practice for the purpose of said business only before said Commission 
upon it being made to appear to the Commission by written showing filed 
therein that he, or she, has associated and appearing with him, or her, in 
the matter then pending before the Commission an attorney who is a resi- 
dent of or who maintains his or her law office within the State of Kansas, 
and who was duly and regularly admitted to practice in the courts of record 
in this State, and upon whom service may be had in all matters connected 
with the matter then pending before the Commission with the same effect 
as if personally made on such foreign attorney within this state; Provided, 
however, that nothing in this order shall be deemed to preclude or deny to 
the taxpayer or litigant the right of personally appearing before the Com- 
mission without benefit of counsel.” 


This rule should benefit the lawyers of Kansas. It does not, however, dispose of 
the question that where a party is represented by another person that such repre- 
sentation is the practice of law and that such other person must be an attorney. 
The attorney for the Commission has expressed himself as being heartily in favor 
of some further clarification of the situation, not only for the benefit of the 
parties, but as an aid to the Commission, and any legislation, court decision or 
other authoritative order would be welcomed by the Commission. 

The State Corporation Commission has also at the request of Governor Ratner 
given the matter its consideration. The Commission has heretofore had the fol- 
lowing rule governing appearances: 

“Rule 21. Appearances, By Whom. Any party may appear and be heard 
in person, or he may appear and be represented by another or others, unless 
they are prohibited by law from so doing.” 

In April, 1942, and after conference, Governor Ratner also suggested to the 
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Corporation Commission that it relate G. S. 1941 Supp. 7-104 to the practice by 
nonresident attorneys before the Commission. The Commission has also agreed 
that the statute is applicable, when parties are in fact represented by attorney. 
On April 22, 1942 there was therefore pending before the Commission a pro- 
posal to amend its Rule 21 of practice and procedure to read as follows: 

“Rule 21. Appearances, By Whom. Any party may appear and be heard 
in person or he may appear and be represented by another or others, unless 
they are prohibited by law from so doing; provided that if any party appear- 
ing be a regularly admitted practicing attorney in the Courts of Record of 
another state or territory, when said practicing attorney does not reside in 
the State of Kansas and is not admitted to practice before the Supreme Court 
of the State of Kansas, he may, on motion, be admitted to practice for the 
purpose of business only before the Commission, upon it being made to 
appear that he or she has associated and appearing with him or her in said 
business, an attorney who is a resident of or who maintains his or her law 
office within the State of Kansas, and who has been duly and regularly 
admitted to practice in the Courts of Record in this state, and upon whom 
service may be had in all matters connected with said business then pending 
before the Commission.” 

This proposed amended rule may be changed or modified before it is adopted, 
but probably before this article is published a rule substantially as above quoted 
will have actually been put in force. This rule will enure to the advantage of the 
lawyers of this state. But it will again be observed that said rule will not cover 
the question as to what appearances before the Commission constitute the prac- 
tice of law, or that such appearances for others must be by an attorney. 

The Commission has felt that it should not go further than the proposed new 
rule. The situation is complicated by the fact that rate men from a number of 
Kansas cities and rate experts in the employ of Chambers of Commerce, as well 
as rate men who are privileged to practice before the Interstate Commerce Com- 
mission and engineers and various experts appear on many occasions. They con- 
tend that they have full right and authority to represent their clients in matters 
before the State Corporation Commission. Many persons who are qualified to 
practice before the Interstate Commerce Commission under its rules, are not 
lawyers, and they feel that the State Corporation Commission should accord 
them the same privileges and rights. However, the Commission has urged 
parties in contested matters to be represented by attorney wherever it is practical 
and feasible. The Commission has expressed itself as welcoming legislation or 

roper proceedings to be instituted by the Bar Association or any other agency 
by which it could be legally determined whether or not and what practice before 
the Corporation Commission is in fact the practice of law. If this were estab- 
lished, the course would be relatively easy in then further amending its Rule 21 
to limit the appearance by others than the party himself to attorneys duly author 
ized to practice law. 

It seems obvious that much of the practice before these three state depart 
ments, as well as many other departments of the state government is in fact the 

ractice of law, and that appearances for others before said departments should 
by attorney. By reason of lack of statute, court decision or other authorita 
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tive determination the subject is and has been confused, as indicated by the fact 
that various departments have doubted their legal authority in the matter, and 
have not desired to take the initiative. Certainly these are matters which affect 
the members of the Bar directly, and as said by Justice Burch, it is our duty to 
correct the situation and to take the initiative. The Governor of Kansas is to be 
commended upon his taking the initiative in requesting certain state departments 
to give the matter their careful consideration, and it is by the initiative which 
the Governor has taken that there has been accomplished as much as has been 
done on behalf of the attorneys of the state. It is now our duty to take the lead, 
and to aggressively and definitely proceed to clarify the situation in Kansas, to 
the end that the people may be better protected and their interests preserved, 
and the attorneys be further benefited by the performing of those rights and 
privileges accorded to them under their licenses to practice law. 
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resident attorneys is G. S. 7-104 as now amended by Chapter 83, Session Laws 
of 1939, and now appearing as G. S. 1941 Supp. 7-104. This section reads: 
“Any regularly admitted practicing attorney in the courts of record of 
another state or territory, and not residing in the state of Kansas, having 
professional business in the courts of this state, may, on motion, be admitted 
to practice for the purpose of said business only, in any of said courts, upon 
taking the oath as aforesaid and upon it being made to appear to the court, 
by a written showing filed therein, that he or she has associated and appear- 
ing with him or her in the action an attorney who is a resident of or who 
maintains his or her law office within the judicial district of the state of 
Kansas, in which said action is pending, duly and regularly admitted to 
practice in the courts of record of this state upon whom service may be had 
in all matters connected with said action, with the same effect as if per- 
sonally made on such foreign attorney, within this state.” 
This statute, as now amended, received support of Governor Payne H. Ratner 
in the 1939 session, and with that support was passed and approved. Since then, 
Governor Ratner has from time to time considered the matter with heads of 
various state departments, and has followed the matter through as late as Octo- 
ber of 1941 and April of 1942. 

As a result of the legislative enactment and the action of the executive depart- 
ment, the matter as relating to workmen's compensation was submitted to the 
Attorney General of Kansas, who, under date of July 18, 1939, gave his opinion 
that the above quoted section applies to practice before the Workmen’s Compen- 
sation Commissioner. As a result, the Commissioner ruled that the section 
applies to all hearings, contested or uncontested, where it is necessary to issue 
an award, but that the section did not apply to the procedure with reference to 
the determination and termination of compensable cases by settlement agreement 
and final receipts and releases. An injured workman is not required to have an 
attorney represent him before the Commissioner, and where none is retained, 
the Commissioner or Examiner, as the case may be, endeavors to examine the 
claimant’s witnesses to the best of his ability. However, as the administration 
of the Compensation Act does not afford the Commissioner or Examiner's get- 
ting on the ground and investigating for needed testimony as to facts before the 
hearing, quite naturally the Commissioner is handicapped in giving the claimant 
the best service in the way of examination of witnesses and presentation of his 
case. Experience in the past has generally shown it to be beneficial to the claim- 
ants to retain an attorney, and it may be said that the nature of some disputes 
that arise ‘places the claimant at a serious disadvantage if counsel has not been 
retained, inasmuch as the average employer or his insurance company is 
equipped to make a preliminary examination relative to the facts, and be amply 
prepared at the time of the hearing. 

The Commissioner has definitely ruled that where either the claimant or 
respondent is represented by nonresident attorneys, that said attorneys cannot 
appear in compensation cases until and unless they definitely associate them- 
selves with a resident Kansas attorney who appears also of record. 

The State Commission of Revenue and Taxation has also at the request of the 
Governor, given the matter careful study. There are many times when indi- 
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viduals, county officials and other persons appear in routine matters or disputes 
as to tax matters under the jurisdiction of this Commission. In such cases, the 
Commission feels that they should be heard and the matters disposed of without 
requiring representation by counsel, either resident or nonresident. On the other 
hand, when, after conferences with various subdivisions of the Commission and 
its administrative officers, it appears that the dispute cannot be settled except by 
hearing and order of the Commission, then the parties are advised that their 
interests would be best protected if they were represented by counsel to present 
the matters formally to the Commission, and they are urged to be so represented. 

In March, 1942, and after conference, Governor Ratner suggested to the 
Commission of Revenue and Taxation that it relate G. S. 1941 Supp. 7-104 to 
the practice by nonresident attorneys before the Commission. The Commission 
has agreed that the statute is applicable when parties are in fact represented by 
attorney. As a result, on March 14, 1942, said commission adopted the follow- 
ing order: 

“Now, on this 14th day of March, 1942, it is by the State Commission of 
Revenue and Taxation considered and ordered that any regularly admitted, 
practicing attorney in the courts of record of another state or territory, and 
not residing in the State of Kansas, having professional business before the 
State Commission of Revenue and Taxation may, on motion, be admitted 
to practice for the purpose of said business only before said Commission 
upon it being made to appear to the Commission by written showing filed 
therein that he, or she, has associated and appearing with him, or her, in 
the matter then pending before the Commission an attorney who is a resi- 
dent of or who maintains his or her law office within the State of Kansas, 
and who was duly and regularly admitted to practice in the courts of record 
in this State, and upon whom service may be had in all matters connected 
with the matter then pending before the Commission with the same effect 
as if personally made on such foreign attorney within this state; Provided, 
however, that nothing in this order shall be deemed to preclude or deny to 
the taxpayer or litigant the right of personally appearing before the Com- 
mission without benefit of counsel.” 

This rule should benefit the lawyers of Kansas. It does not, however, dispose of 
the question that where a — is represented by another person that such repre- 
sentation is the practice of law and that such other person must be an attorney. 
The attorney for the Commission has expressed himself as being heartily in favor 
of some further clarification of the situation, not only for the benefit of the 
parties, but as an aid to the Commission, and any legislation, court decision or 
other authoritative order would be welcomed by the Commission. 

The State Corporation Commission has also at the request of Governor Ratner 
given the matter its consideration. The Commission has heretofore had the fol- 
lowing rule governing appearances: 

“Rule 21. Appearances, By Whom. Any party may appear and be heard 
in person, or he may appear and be represented by another or others, unless 
they are prohibited by law from so doing.” 

In April, 1942, and after conference, Governor Ratner also suggested to the 
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Corporation Commission that it relate G. S. 1941 Supp. 7-104 to the practice by 
nonresident attorneys before the Commission. The Commission has also agreed 
that the statute is applicable, when parties are in fact represented by attorney. 
On April 22, 1942 there was therefore pending before the Commission a pro- 
posal to amend its Rule 21 of practice and procedure to read as follows: 

“Rule 21. Appearances, By Whom. Any party may appear and be heard 
in person or he may appear and be represented by another or others, unless 
they are prohibited by law from so doing; provided that if any party appear- 
ing be a regularly admitted practicing attorney in the Courts of Record of 
another state or territory, when said practicing attorney does not reside in 
the State of Kansas and is not admitted to practice before the Supreme Court 
of the State of Kansas, he may, on motion, be admitted to practice for the 
purpose of business only before the Commission, upon it being made to 
appear that he or she has associated and appearing with him or her in said 
business, an attorney who is a resident of or who maintains his or her law 
office within the State of Kansas, and who has been duly and regularly 
admitted to practice in the Courts of Record in this state, and upon whom 
service may be had in all matters connected with said business then pending 
before the Commission.” 

This proposed amended rule may be changed or modified before it is adopted, 
but probably before this article is published a rule substantially as above quoted 
will have actually been put in force. This rule will enure to the advantage of the 
lawyers of this state. But it will again be observed that said rule will not cover 
the question as to what appearances before the Commission constitute the prac- 
tice of law, or that such appearances for others must be by an attorney. 

The Commission has felt that it should not go further than the proposed new 
rule. The situation is complicated by the fact that rate men from a number of 
Kansas cities and rate experts in the employ of Chambers of Commerce, as well 
as rate men who are privileged to practice before the Interstate Commerce Com- 
mission and engineers and various experts appear on many occasions. They con- 
tend that they have full right and authority to represent their clients in matters 
before the State Corporation Commission. Many persons who are qualified to 
practice before the Interstate Commerce Commission under its rules, are not 
lawyers, and they feel that the State Corporation Commission should accord 
them the same privileges and rights. However, the Commission has urged 
parties in contested matters to be represented by attorney wherever it is practical 
and feasible. The Commission has expressed itself as welcoming legislation or 
proper proceedings to be instituted by the Bar Association or any other agency 
by which it could be legally determined whether or not and what practice before 
the Corporation Commission is in fact the practice of law. If this were estab- 
lished, the course would be relatively easy in then further amending its Rule 21 
to limit the appearance by others than the party himself to attorneys duly author- 
ized to practice law. 

It seems obvious that much of the practice before these three state depart- 
ments, as well as many other departments of the state government is in fact the 
practice of law, and that appearances for others before said departments should 
be by attorney. By reason of lack of statute, court decision or other authorita- 
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tive determination the subject is and has been confused, as indicated by the fact 
that various departments have doubted their legal authority in the matter, and 
have not desired to take the initiative. Certainly these are matters which affect 
the members of the Bar directly, and as said by Justice Burch, it is our duty to 
correct the situation and to take the initiative. The Governor of Kansas is to be 
commended upon his taking the initiative in requesting certain state departments 
to give the matter their careful consideration, and it is by the initiative which 
the Governor has taken that there has been accomplished as much as has been 
done on behalf of the attorneys of the state. It is now our duty to take the lead, 
and to aggressively and definitely proceed to clarify the situation in Kansas, to 
the end that the people may be better protected and their interests preserved, 
and the attorneys be further benefited by the performing of those rights and 
privileges accorded to them under their licenses to practice law. 
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Briefs and Abstracts Before the Supreme Court of Kansas* 
By St. ELMO ELsE 


I will make no apology for attempting a paper on a subject based so largely 
upon personal opinion other than to say that my remarks must of necessity be 
based upon conclusions I myself have drawn from reading and studying many 
briefs and abstracts filed with our Supreme Court. 

Every attorney present has the rules of the Supreme Court constantly at his 
fingertips and any reiteration of those rules would undoubtedly waste your time 
and mine. 

It may however serve a useful purpose to outline in a summary manner the 
early steps in the appealed case. 

The case is tried below and appealed in due form. Abstracts and briefs are 
filed and served upon all parties and the requisite number deposited with the 
clerk of the Supreme Court. 

Except in instances where various intermediate motions are filed the Court's 
sole knowledge of the case prior to oral argument is gleaned from the title as it 
appears on the monthly trial docket. The case comes on for oral argument at 
the appointed hour and at this time the Court is handed the briefs and abstracts 
in the case which is to be argued. Arguments are concluded and that case is laid 
aside for another. At this point the Court is generally more or less familiar with 
the facts of the case and has heard the respective arguments involving the law 
on either side. Perhaps some few notes have been taken by members of the 
Court for future reference. Now let us assume that the case has been clearly and 
ably argued by the attorneys on both sides, that the situation has been clearly 
outlined and the points of law carefully brought to the Court’s attention. Would 
any of us assume that the Court a week or ten days later could remember enough 
about the case to render a sound decision? Or let us put it another way — would 
we be willing to have a decision rendered upon what could be remembered of 
our story as told in oral argument one or two weeks prior to the time of its con- 
sideration? If we would not then we have at least a sound logical basis for good 
briefs and abstracts aside from the fact that our rules prescribe they shall be filed 
in each case. 

I would studiously avoid any disparagement of oral argument which has long 
taken such a prominent part in the trial of appealed cases. It not only serves as 
an important prelude to the understanding of such cases but often tends to stress 
those important points so difficult to emphasize by the written word. It is often 
a great time saver for the Bench and Bar alike. 

I propose only to stress the importance of the brief which must be read and 
reread and carefully studied prior to the decision of the case and which stands 
as a part of that record foundation supporting the decision. I will venture if I 
may to note a few facts which seem to me to readily suggest themselves to brief 
writing in the average appeal. 

Every brief should be prefaced with a list of questions involved. These ques- 


* Address delivered by St. Elmo Else, C08 Degeriee Ser the Tansee Sepsis Gomt, ob Annest Masting of 
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tions of course need not be identical to the specifications of error but should be 
those questions which the writer feels are necessary to be decided. 

It is an elementary psychological principal that first impressions whether they 
be of tangible or intangible things are of vast importance in the formulation of 
opinions. Thus most of us would by choice write clearly and interestingly where 
that writing is to in some manner influence others. If we were ourselves required 
to read a document we would no doubt wish it to have organization, continuity 
of thought and clarity. In any event few writers would knowingly antagonize 
a reader by requiring him to eke out the story from a clouded, poorly organized 
writing. No story teller would long hold his listeners with a story interspersed 
with events wholly disconnected and not understandable to them. 

The history and nature of the case is of course a primary consideration. This 
is nothing more nor less than the story of events leading up to the filing of the 
appeal, but a vitally important part of the brief. By the time the case is ready for 
appeal this story with all its ramifications is well known to the brief writer. He 
has pieced it out of many sessions with his client and with various witnesses, and 
it has been submitted to him in various forms from which he has chosen what he 
feels to be the true story. He has submitted his version of this story to the lower 
court and all concerned are well versed in the facts. But now it must be retold 
to those who have not the slightest inkling as to the events which have trans- 
pired. Furthermore, those to whom this story must be told are to have no oppor- 
tunity to observe the demeanor of those who know the facts in the telling. True 
the trial court has determined what the facts are but his journal entry does not 
contemplate incorporation of those facts in detail, and as rules of law were not 
designed to be applied without reference to the situation involved those facts 
formulating the background of the appealed case are again to become important. 

Often the writer inadvertently omits little connecting links with the thought 
either that it is unimportant or that it is understood in any event. But our mental 
habits are not all of a pattern and what may seem unimportant to the composer 
may become highly important to the reader, and that which is understood by 
the writer may not even be suspicioned by the judge trying to put together this 
story. Dates of happenings of events, of the filing of various instruments, and 
description of locations all are often omitted as immaterial. 


I personally have read briefs involving many types of appeals from which it 
was wholly impossible to ascertain the background of the dispute without the 
necessity of requiring a transcript of the record from the lower court. The impor- 
tance of a clear chronological statement cannot be too greatly emphasized, for it 
is upon this background that the succeeding arguments must rest. 

One of the justices said to me not long ago, “I will not soon forget a statement 
Justice Johnston made to me many years ago — that there is some one thing in 
every appeal upon which the decision will rest — find that one thing.” 

Surely no one would contend but that every point deemed to be essential to 
the client's cause should be argued in the briefs. However most of us are also 
aware that a really worthy meritorious contention is often obscured by shotgun 
specifications of error and their concomitant arguments in the briefs. 


Most appeals admit of a chronological arrangement of points of law involved 
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and if after the story is accurately and fully told the contentions are so arranged 
that they appear to answer the questions presented in the order in which they 
are presented, then the brief may be said to read smoothly. We must assume 
that the citations of authority follow closely the point supported and that the 
quotations where needed are not of unnecessary length. 

Reference to the abstract should follow as a matter of course for the ready 
reference of the judge writing the opinion, for even the most industrious will 
soon weary of searching the record for substantiation of a questionable state- 
ment which might have been so easily pointed out by the brief writer. A word 
or two relative to the indexing and printing of the brief may not here go amiss. 
Any brief of consequence should be provided with an index. It is a simple matter 
to list alphabetically cases cited, giving the page upon which they are discussed, 
and how many times have you when engaged in reading from several briefs had 
occasion to know just where the case was cited, in what connection and which 
party cited it. Likewise should points argued be carefully indexed so that a 
ready reference is available. Printers everywhere have a rule of thumb which 
while not indicative of great industry on their part is nevertheless a safe rule 
from their point of view. It is: To follow the copy even if it goes out the window. 
Of course there are those rare masters of the ink who will diligently correct all 
matters of spelling and punctuation and rephrase your most carefully worded 
sentence to suit themselves. 

I am reminded of the printing of an opinion in the advance sheets during my 
first year as reporter at a time when the legislature being in session the printing 
plant was overworked and had hired extra linotype operators. The case arose 
upon the construction of a will written by a very elderly lady whose only knowl- 
edge of the English language had been picked up at random during her very few 
years in this country. Truly the original will was almost unintelligible. When 
the proof copy was returned to my office this will appeared a masterpiece of 
English grammar. Thus, even though the copy be carefully prepared it should 
be well proofed before the final printing. 

Let us review for a moment these few scattered facts: 

The brief must contain a concise statement of the case so far as essential to a 
thorough understanding of the questions presented with specific reference to 
the precise place in the record where the points discussed may be found. This 
of course does not permit of a reprint of the entire record nor of any consider- 
able portion thereof. The statement should contain the substance of the plead- 
ings when questions arise upon them. It should be noted that it is a statement 
of facts which is required in the brief, not a statement of the evidence by which 
it is believed those facts are established. Let us repeat that the essentials of such 
statement are accuracy, clearness and conciseness. 

It is a well settled rule that in the absence of objection by opposing counsel 
the statement contained in the brief is presumed to be fair and accurate. Never- 
theless inaccuracy, whether arising from mistake or from intentional misstate- 
ment, eventually tends to invalidate the conclusions drawn therefrom, and all 
aside from ethical considerations an inaccurate statement will more often than 
not be called to the Court's attention, resulting in prejudice to the brief writer's 


case. 
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To secure clearness one must have as we have said a logical presentation of 
the facts based upon a keen apprehension of what facts are material and the 
ability to condense those facts. 

With reference to conciseness it must always be remembered that it should 
never be indulged at the expense of clarity. 

In preparing the specifications of error all points are specified upon which it 
seems probable that a claim of error may be successfully urged. Often however 
it will appear upon extended study of the case that it is wise to abandon some of 
these assignments either because they no longer appear tenable or because they 
are of such minor importance and the probability of maintaining them so slight 
that attempting to maintain them will prejudice the case and weaken the force 
of decisive points urged. 


The specifications of error should set out separately and particularly each 
error intended to be urged. If error is alleged in the admission or rejection of 
evidence all evidence should be carefully abstracted as well as a showing that 
the question was presented to the trial court on motion for new trial. If such 
evidence is not included it is not possible for a reviewing court to determine 
whether the substance was or was not included in other evidence or whether that 
admitted was erroneously admitted. Of course we are all aware that in many 
types of cases a complete abstract of the evidence is not necessary or advisable. 


The brief maker should of course support his propositions by citation of 
authorities but in so doing he should observe a few commonplace rules. For 
instance, no case should be cited as directly supporting a proposition unless the 
decision rests upon that particular proposition. Dicta should of course be cited 
as such, and all cases should be carefully traced to show that they are the latest 
authority of the jurisdiction. It is by no means necessary to discuss every author- 
ity cited no matter how pat it may seem to be, for all authority cited will be 
carefully analyzed prior to the writing of the opinion. I know eminent Kansas 
attorneys who make a practice of merely citing pat cases after a careful logical 
argument stating the proposition. Perhaps on the theory that to overemphasize 
even a pat case might destroy its effect. 


It is often advantageous to discuss and distinguish cases cited by the opposi- 
tion and in this way impair their force, but as a general rule the best defense is 
a good offense and it is better to rely upon the strength of one’s own case than 
upon the weakness of his adversary’s. Then again a distinction that is obvious 
to you will no doubt likewise be obvious to a reviewing court. Of course if a 
distinction is not obvious it should by all means be pointed out. 


The use of textbook citations and quotations in briefs is often desirable. How- 
ever such works were designed primarily to point out case authority and are 
often so qualified by the context that an apparently pat textbook statement will 
in the end turn out to be a minority rule and far from the best authority or of 
much less persuasive value than a minority view case from an excellent 
jurisdiction. 

As we discuss authority it may be well to stress the importance of careful cita- 
tions. The rules admonish us to cite the state reports where they are in printed 
form but it has also been proven to be very beneficial if the reporter system 
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citation is given, thus opening the field at a glance to the keyed cases of other 
jurisdictions. 

I have enumerated a few of the things which perhaps some will agree go to 
make up a desirable brief. Few of us ever prepare a brief with which we are 
fully satisfied and if the brief were in strict conformity with the best laid plans 
yet it still might be the losing brief. But surely a case which has had the merit 
to reach an appellate court deserves every advantage, no matter how minute, 
which may be gained from a brief which has been carefully prepared and is 
pleasing to read. 

Now let us consider for a time the abstract, that all important repository of 
essential material upon which the opinion is to be based. 

Our rules of court carefully prescribe what the abstract shall contain, specify- 
ing that such portions of the record shall be printed so as to make an examina- 
tion of the record itself unnecessary. They also provide for the filing of a 
counter abstract for the purpose of supplying omissions or correcting inaccura- 
cies. These rules also make it clear that testimony need not be set out in full 
but may be summarized to omit needless material. 


I feel confident there is not an attorney present who would knowingly sur- 
render a fair advantage in the trial of an appeal. For this reason and in order 
that we not delude ourselves each and every one of us give to the opposition 
credit for being as astute and careful in all respects as we feel ourselves to be. 
For by most any other point of view we handicap ourselves in the preparation 
and trial of a case. The failure to so evaluate others is a mistake by which only 
we ourselves stand to lose. 


In our rough draft then let us first turn to our proposed abstract of the testi- 
mony. Here we are to summarize the testimony of witnesses and if we will but 
keep in mind our self-addressed admonition we will discard all colored pencils 
and choose carefully this evidence both favorable and unfavorable to give the 
reader the clear picture which he must of necessity have in the writing of an 
opinion. 

Here we must be overly careful to foster frankness by including all essential 
evidence for we are all aware that the responsibility for omissions and inaccura- 
cies requiring the printing of a counter abstract is not always placed at the door 
of inadvertence and doubt once raised is not readily dispelled. We meticulously 
abstract this evidence, being careful to make clear at what stage of the case it 
appears, whether on direct or cross-examination, and carefully citing the pages 
of the transcript from which it was taken. We must indicate bold types and 
italics with much caution for herein lies an opportunity to offend. Few of us 
relish having the obvious carefully pointed out to us. One of the great judges 
of this state once said to me, ‘““A sentence which does not in itself contain suff- 
cient emphasis without resort to bold type and italics is not worthy of the name.” 
On the other hand bold type and italics have their place and when they do not 
tend to divorce the material from the text or to color the material they may prove 
very helpful to the reader. 


As we search out this evidence which we wish to incorporate in our abstract 
of testimony we are constantly keeping in mind our major premise to make such 























BRIEFS AND ABSTRACTS 381 


evidence tell a chronologically clear and accurate story which even though the 
story appear to be against us, cannot but help to impress the reader with our 
frankness and foster confidence in our point of view. 

At this point I would like to put a question — If each of you were, as indi- 
viduals, required to build an opinion and had for one of your essential tools an 
abstract of testimony which for one reason or another could not, you felt, be 
thoroughly relied upon to be accurate and complete and you were forced to dig 
out the true story as best you might, what would be your reaction and what 
would be your first impression of the appeal ? 

I would not leave the impression that the entire lawsuit be incorporated in the 
abstract, but rather that the material printed be carefully chosen. If, for instance, 
we have reduced the lawsuit to the point where only one or two questions present 
themselves, on appeal material dealing with other questions, if incorporated, will 
only tend to cloud the issues and result in needless expense in the printing. 

What about exhibits ? 

I think most attorneys follow that well tried rule that all exhibits having a 
bearing upon the appeal must be incorporated and designated as plaintiff's or 
defendant's exhibit. If an exhibit is worth incorporating in an abstract surely 
it is worth printing in its entirety. Of course this is not an infallible rule but 
often the body of letters are incorporated with no headings, dates, addresses or 
signatures when these details might become very important. Then of course, 
there is the unforgivable practice of referring to exhibits and testimony which 
are not even incorporated in the abstract. Sketches may often be incorporated 
showing at a glance the situation where clarity is otherwise difficult. We are 
advised that these drawings need only be approximations and need not be 
drawn to scale. And yet the tendency toward inaccuracy is always less where 
such drawings are proportionately correct or nearly so, and in so drawing them 
we have assured ourselves that the party using that sketch is not to be relegated 
to the evidence to check details which appear to be inaccurate. 


Let us turn now for a moment to page one of the abstract — the index page. 
We have a saying in our office which seems to me to fit the case of the brief 
writer well, that if it is not indexed it is lost to the profession. The index should 
be alphabetically arranged in such a manner that anything incorporated in the 
abstracts may be found at a glance. Thus if you were looking for the cross peti- 
tion you would look under the C’s not under the D’s for Defendant's Cross Peti- 
tion. Likewise if a will were incorporated as Plaintiff's Exhibit 1 and only 
referred to as the will you could not hope to find it readily by searching for it 
as Plaintiff's Exhibit 1 under the P’s, unless it were also indexed under “W” 
as a Will. Repetition in indexing has often proved to be very helpful. 


I am not unmindful of the fact that there is nothing new in the material here 
presented. I am not at all hopeful of setting a standard for brief writers. I have 
avoided any attempt at outlining points to be followed in briefing, for the books 
are filled with such outlines with which we are all familiar and which are readily 
available. I have attempted only to emphasize some of the simple things which 
we know all too well but which in the rush of preparation we fail to give their 
true weight. * 
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Heading the illustrious array of speakers scheduled for the State Bar Meet- 
ing at Wichita, and at /east maintaining the high standards of excellency and 
entertainment set by the Bar's past featured talkers, is WILLIAM S. CUL- 
BERTSON of Charmian, Pennsylvania. In fact, it is reliably reported from 
neutral sources that he could hold his own with Doug Hudson. 

Mr. Culbertson practices law in Washington, D. C., where he is senior 
partner in the firm of Culbertson & LeRoy. (That his residence is Charmian, 
Pennsylvania, is mute testimony to the housing shortage in the Capital.) Edu- 
cated at the College of Emporia and at the Universities of Yale, Leipzig, and 
Berlin, he has served with the United States Tariff Board, the Federal Trade 
Commission, and, later, as a member of the United States Tariff Commission 
under Presidents Wilson and Harding — Knox and Willkie are neither the 
only nor the first persons to thrive in the enemy's camp. President Coolidge 
appointed him Minister to Rumania, and, subsequently, Ambassador to Chile. 
In 1933 he was resident industrial adviser to NRA. At present he is a member 
of the faculty of Georgetown University’s School of Foreign Service. Above 
all, he’s a top platform performer. Don’t miss him!! (Besides, the menu is 
unusually appetizing this year.) 


* * * 


Unique among the ‘Smile please — hear the pretty birdies’ boys is LIEUT. 
EDWARD F. BURKE, one of the speakers scheduled for the State Bar Meet- 
ing at Wichita. He’s a photomicrographer, a photocriminologist, and an Irish 
tenor. For over twenty years Lieut. Burke was an active member of the Roches- 
ter, N. Y., police force, rising from patrolman to officer in charge of the Iden- 
tification Department. During his service with the Rochester police, Lieut. 
Burke was elected president of the International Association for Identification, 
and later served as a director of that body. Proving that everything comes to 
he or/and him who waits — and is deserving — Lieut. Burke was snapped 
up by the Eastman Kodak Company in 1936 and given full time employment 
as demonstrator-consultant in law enforcement photography. He has since 
traveled from coast to coast instructing peace officers — from FBI men to local 
town “cops” — in the applications and technique of picture-making in line 
with their work. Not unexpectedly, he has numerous photographic exhibits 
with which to illustrate his talks. Perhaps you'll see a picture of your old grade 
school chum, or your Uncle Jim. All you amateur Hawkshaws, as well as all 
members of the Bar whose dues are paid and who have box cameras and grand- 
children, will delight in Lieut. Burke’s demonstrations of photo-identification 
of criminals. And before you shoot that mother-in-law you will want to wit- 
ness Lieut. Burke’s exhibition of comparison and identification of bullets. 
Even you abstainers (from attending the sessions of the Bar meetings) in 
rooms 512 and 724 will enjoy dropping in long enough to participate in the 
Irish ballads. 
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THE SIXTIETH ANNUAL MEETING OF THE 
BAR ASSOCIATION OF THE 
STATE OF KANSAS 


WICHITA, KANSAS 
MAY 22 and 23, 1942 


Programs of the following associated organizations are included: 


Kansas JupIcIAL AssOclATION 


Kansas ProsaTE JupGgs AssOclATION 
Kansas County ATTORNEYS ASSOCIATION 
Kansas SHORTHAND Reporters’ ASSOCIATION 


Kansas Junior Bar CoNFERENCE 


Registration 

Registration will commence Thursday afternoon, 
May 2st at the Hotel Allis. It will assist the 
ladies at the registration desk if membership cards 
are exhibited by those desiring to register. Mem- 
_ = have not paid current dues may do so at 
tration desk. Wichita lawyers are re- 
pode to register Thursday, if ible. The 
various associated organizations will provide their 
separate registration facilities, and wives of mem- 
bers will be registered at a des an by the 
Local Committee in charge the Women's 

entertainment. 





Membership 
Lawyers who are not members of the Association 
may join at the meeting. Membership application 
cards will be available t. that purpose. 


Annvua Banquet 

Friday Evening, 6:30 P.M. 

The Sixtieth Annual Banquet of the Association 
will be held Friday evening, May 22nd, at 6:30 
P.M. at the Hotel Allis. Price per ticket because 
of ee food prices will be $1.50. Tickets must 
be purch promptly in order that proper 
arrangements can be made with the hotel. 
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Law Scuoor Luncuzons 
Friday, 12:15 P.M. 
The various law school alumni associations will 


make their separate arrangements for their respec- 
tive luncheons. Tickets may be whore whem go 


the door. 
Srac Luncuzon 
Saturday Noon 
in connection with entertainment of 
the iation has made it necessary that a 


charge of 50 cents a plate be made at the door. 
Tus Stac Srow — Saturpay Evenino 
The Wichita Bar Association will provide a 
stag entertainment Saturday evening, May 24th. 
Complimentary tickets may be obtained a 
bers in good standing at the registration b 


Committee Reports ; 
Following the practice placed in effect at the 
last few meetings, only those committee 
requiring definite action of the membership will 
be read, all other re; will be received and 
printed in the August issue of the Journal. 
% 


THE KANSAS JUDICIAL ASSOCIATION 
Hon J. H. Wendorff, Leavenworth, President 
Hotel Allis, Thursday, May 21 (2:000'clock P.M.), 

22 and 23, 1942 

Civil 

DEPOSITIONS. Manner of reading. 
DIVORCE, Alimony and Property Settlements. 
APPELLATE PROBATE PROCEDURE. 
JURY TRIALS. Nine-man Verdict. Submission 
of issues on special questions only. 
PRE-TRIAL PROCEDURE. 
TAX FORECLOSURES BY COUNTY. 
WAGE AND HOUR CASES. 
SOLDIERS AND SAILORS RELIEF ACT. 
RECENT ACTS OF CONGRESS. Jurisdiction 
of state courts. 


ey Pr 


Yen ay 


Criminal 
1. Release of prisoners and parolees for army and 
Navy service. 
2. Granting of paroles and checking on parolees. 
3. Sentence of women for misdemeanors. 
t 
THE KANSAS PROBATE JUDGES 
ASSOCIATION 
Robert H. Cobean, Wellington, President 
Hotel Allis, Thursday, May 21, 1942 
8:30 A.M.—Registration. 
9:30 A.M.—Annual Meeting Convenes; Reading 

of Minutes; Announcements and Re- 
marks by the President, Robert H. 
Cobean, Wellington. 

10:15 A.M.—Report of Legislative Committee, 
Sam Parisa, Leavenworth, Chairman. 

11:00 A.M.—Discussion of Recent Decisions 
Affecting the Probate Code, W. C. 
Jones, Olathe. 

11:45 A.M.—Appointment of Committees. 


Adjournment for Lunch 


1:30 P.M.—Discussion: Reasonable Attorneys 
Administrators Fees — Elmer 
Anderson, Clay Center. 
2:15 P.M.—Discussion: Investment of Guardian- 
te quale N. Calkins, 
E! Dorado. 


300 P.M.—Discussion: State Receiving Unit — 
Dr. Bert Nash, Kansas University, 
Lawrence. 


400 — Box — J. J. Heidebrecht — 
Pherson. 


6:30 P.M.—Dinner (Compliments of the Associa- 
tion). Business meeting and election 
of officers to be conducted during the 
dinner session. 

x 
THE KANSAS COUNTY ATTORNEYS 
ASSOCIATION 


Harry T. Coffman, Lyndon, President 
Hotel Allis, Thursday, May 21, 1942 
9:00 A.M.—Registration. 
10:00 A.M.—Call to order — Harry T. Coffman. 
Remarks — Hon. Jay S. Parker, 
Attorney General. 
“Proposed amendments to statutes 
affecting Criminal Law and Munici- 
- Corporations’’ — Committee on 
gislation. 
Noon Recess. 

1:30 P.M.—Secretary's Report—L. L. McLaugh- 
lin. ‘The F.B.I. and the Emergency 
Program’’"—E. G. Coombs, Special 
Agent, Federal Bureau of Investi- 


tion. 
Round Table Discussions. 
x 
THE KANSAS JUNIOR BAR CONFERENCE 
Verne Laing, Wichita, Chairman 
Thursday, May 21, 1942 
2:00 P.M.—General Business Session. 
(All lawyers under thirty-six years of 
age are invited to attend this con- 
ference meeting whether members of 
American Bar Association or not.) 
3 
THE KANSAS SHORTHAND REPORTERS 
ASSOCIATION 
Lura N. Middaugh, Kansas City, Kansas, President 
Hotel Allis — Friday and Saturday, 
May 22 and 23, 1942 
Friday, May 22, 1942 
9:30 a — of Welcome. 


Greetings — from the National 
Greetings — from the Southwest 


10:30 A.M.—Report of President, Lura N. 
— T Russell 
-Treasurer, Russe 
wr 
Appointment of Special Committees. 
11:15 A.M.—Reports of Standing Committees: 
Executive — John N. Moore. 











~g~ om Vance Dunn, Freeda 
ow a : —, a Larson. 
ici ay ie 
Ethics — ‘SI Glenn Fowler. 
Uniform Transcript—Roy W.Cliborn. 
12:00 Noon—Lunch. 
1:30 P.M.—Address — Hon George A. Kline. 


How to for Examinations. 
Practice Sexton. 
Clinics. 


7:00 P.M. Dinner and Entertainment. 


Saturday, May 23, 1942 

9:30 A.M.—The ‘s Part in Victory — 
Oscar W. Shelby. 
What Should in the Record — 
Hon. Hugo T. Wedell. 


AE Fog and Their Importance — 
gelberg. 


The Question Box. 


Reports of S 
Election of 


Unfinished Business. 
Adjournment. 


z 


THE BAR ASSOCIATION OF THE 
STATE OF KANSAS 
Thursday, May 21, 1942 — Hotel Allis 
400 P.M.—Registration Commences. 
6:30 P.M. President’s Dinner for Officers and 
Council. 


Committees. 


8:00 P.M.—Executive Council Meeting. 
Friday, May 22, 1942 — Hotel Allis 
900 A.M.—Sectional Discussions Arran by 
Committee on Sections — W. D. P. 
Carey, Hutchinson, Chairman. 


A. PROBATE AND TITLE WORK 
Chairman: Don Postlethwaite, St. Francis, Kansas 
1. Tax Foreclosures — Title Procedure Under the 

1941 Act. 
Frank S. a Hutchinson, Kansas. 
Discussion b 


Ward Martin — To , Kansas 
Robert Y. Jones — yons, Kansas 
L. L. Morgan — Hugoton, Kansas 
2. The Complexities in Preparing a Simple Will. 
W.M. 1, Clay Center, alo - 


yy ae Topeka, 
in fe) Kansas 
David J. Wilson — Sleds, Keane 
3. The tes Powers of the Probate Court. 
. Bartlett — Wichita, Kansas 
Dacemion by: 
Richard ed Becker — — Coffeyville 
Fred L. Conner — Great Bend 


B. WAR TIME LEGAL PROBLEMS 
Chairman: Ray S. Pierson, Burlington, Kansas 
1. Oil and Gas Leases under Governmental 
Regulations — Unitization and Implied 

Covenants. 
_ F. Eberhardt — Wichita, Kansas 


by: 
Wesley E. ese-- Hutchinson 
John Wall — Sedan 
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2. Soldiers and Sailors Civil Relief Act — Rights 
of Creditors and Service Men. 
hn Ww. Brand — Lawrence, Kansas 


ussion by: 
George R. Teint — — McPherson 
O. G. Underwood — Greensburg 
3. Price Control. 
Dean J. D. Price — Topeka, Kansas 
12:15 P.M.—Washburn Law School Alumni 
Luncheon 


Kansas Law School Alumni 
Luncheon. 
Michigan University Law School 
Alumni Luncheon. 

2:00 P.M.—General Business Session. 
J. B. Patterson, President, Wichita 
Bar, presiding. 
pvt Lang of elcome. 
Report of Committee on Rules. 
President's Address — B. L. Sheridan. 
Appointment of Resolutions and 

ominating Committees. 

Report of Secretary-Treasurer and 
Recommendations of Executive Coun- 
cil — Robert M. Clark. 

300 P.M.—An Address — Hon. James A. Reed, 
Kansas City, Missouri. 
Committee on Conformity of State 
and Federal Practice — Austin M. 
Cowan. 
Committee on Amendment of Laws 
and Uniform Legislation — Otis 


Committee. on Legal Education 


m to Bar — Arthur 
Committee on Illegal Practice of the 
— Samuel E. 


Committee on Local Bar Associa- 
tions — Willard Haynes. 

400 P.M.—A Tribute to Kansas Lawyers in the 
Armed Services of the United States— 
Committee on American Citizenshi 
and National Defense — Everett 
Steerman and Harry W. Colmery. 


EVENING SESSION 
SIXTIETH ANNUAL BANQUET 
OF THE ASSOCIATION 
6:30 P.M. — Hotel Allis 
Toastmaster: President B. L. Sheridan 
Address — Hon. Homer Hoch. 
Address — Hon. W. S. Culbertson, Charmain, Pa. 
Address — Hon. Robt. T. Sloan, Kansas City, Mo. 
Introduction of New President. 
Saturday, May 23 — 9:00 A.M. Hotel Allis 
General Business Session 
Committee on Selection of Judges — Verne Laing. 
Committee on Improvement of Medico-Legal 
Relationship — Claude I. Depew. 
Committee on Public Relations — Marlin Casey. 
Committee on Criminal Law and Law Enforce- 
ment — Donald Allen 
Committee on Probate Code — Walter Chaney. 
Committee on Prospective Legislation — Harry 
Warren. 


- fem 











386 The JOURNAL 


Committee on Taxation — Henry Asher. 


Special Committee on Restatement of Law — 
omas M. Lillard. 


Committee on Professional Ethics — Hon. E. R. 
Sloan. 


10:00 A.M.—Discussion on the Subject of an All- 
Inclusive Bar for Kansas — Com- 
mittee on Bar Organization — Riley 
W. MacGregor. 


11:00 A.M.—Illustrated Lecture on Use of Photog- 
raphy Relative to Scientific Crime 
ae — Lt. Edward F. 
rey Representative East- 

ak Company. 
Soa on yo Law 
and Judicial Administration — 
Robert Webb. 
Committee on Standards for Title 
— — Miss Margaret McGurn- 
mmittee on Radio — Orlin Weede. 


Committee on Newly Admitted 

Members — James W 

Committee os eee with Ab- 

Report of Judicial Council — H 

Re udicial Council — Hon. 

Walter G. Thiele 

Membership Committee — Charles 

D. Welch. 

Memorial Committee — Hon J. H. 
Wendorff. 

Report of Nominating Committee. 


12:15 P.M.—Stag Buffet Luncheon and Entertain- 
ov for mem c —- of - en 
ts. (A char 50c ate 

“al collected pone Se , 


2:00 P.M.—Sectional discussions, arran 4 
Committee on Sections — W. D. P. 
Carey, Hutchinson, Chairman. 


A. PRACTICE BEFORE BOARDS 
AND COMMISSIONS 
Chairman: Kirke Dale, Arkansas City 
1. Procedure Before Commissions. 
E. R. Sloan — Topeka 


Discussion by: 
Steadman Ball — Atchison 
J. B. Smith — Lawrence 
2. Judicial Review of Administrative Decisions. 
Philip H. Lewis, Topeka 
Discussion by: 
Lawrence Curfman — Wichita 
Mark H. Adams — Wichita 
3. Trial of a Workmen's Compensation Case. 
Erskine Wyman — Hutchinson 
Questions and Discussion. 
B. OFFICE AND TRIAL PRACTICE 
Chairman: George Spradling, Wichita 
1. The Lawyer as a Counselor and Adviser. 
Robert C. Foulston — Wichita 
Discussion by: 
A. M. Johnston — Manhattan 
Carl Van Riper — Dodge City 
2. Law Office Management. 
Claude I. Depew — Wichita 
Discussion by: 
L. Perry Bishop — Paola 
Evart in — St. John 
W. L. Cunningham — Arkansas City 
3. Trial Technique. 
W. D. Vance — Belleville 
Discussion by: 
A. W. Relthan — Smith Center 
Homer Gooing — Eureka 
6:30 P.M.—Dinner of Women Members of Kansas 
Bar Association — Allis Hotel. 
8:00 P.M.—Stag Entertainment (Complimentary 
to members in good standing 
Arcadia Theatre — Presen by 
Wichita Bar Association. 
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RECENT DECISIONS 


The Relationship of Accountant and Client 


The case of Allen County Commissioners v. Baker, 152 Kansas 164, 102 Pacific 2d 1006 
(1940) presents for the first time in Kansas some of the problems arising from con- 
tracts between accountant and client or accountant and employer. This was an action 
to recover damages for breach of contract. The trial court awarded the plaintiff 
nominal damages, and the plaintiff appealed to the Supreme Court, contending that 
the judgment for nominal damages was inconsistent with the facts and law. 


The defendants were licensed municipal accountants and entered into a contract 
with the plaintiff for an audit of the accounts and records of the county offices. The 
audit was to be made in compliance with the statutory requirement of an annual 
county audit. After the audit had been made certain inaccuracies and irregularities 
were discovered in the auditors’ report. This action was brought following these dis- 
closures. The plaintiff alleged that by reason of the careless, negligent, and wanton 
manner in which the audit had been made and of the incorrect audit report, it was 
worthless and of no value to the county and that the plaintiff had been damaged in the 
amount paid for the audit for which judgment was asked. 

The Supreme Court holding that the plaintiff was entitled to recover the amount 
paid for the audit, found (a) that the defendants were negligent; and (b) that the 
proper measure of damages was the difference in value between what was tendered as 

ormance of the contract and what was required as performance under the contract. 


Many treatises have been written concerning the legal relationships arising from 
various types of employer-employee and master and servant contracts. There is, how- 
ever, one type of such contract that has not received widespread attention, and that is 
the contract between an accountant and the person engaging his services. It cannot be 
said that this is a problem of recent origin, but it is a na ond which until recently has 
not been the subject of extensive litigation. In the past few years, however, an increas- 
ingly greater number of cases involving this relationship been presented to the 
courts. There are two possible grounds of explanation for this. One is that the demands 
upon modern business enterprises are becoming consistently more and more exacting 
and with an uncertain future ahead, it is highly desirable that business officers know 
the exact financial position of their businesses at all times in order that they may know 
upon what bases to proceed in the future. The task of preparing information and data 
for this important purpose is one which only an accountant is qualified adequately 


to perform. 

The growth of the number of accountant-client contracts and litigation concerning 
them has also arisen from the increased number of political subdivisions which now 
require periodical audits of the various offices and departments composing them. It is 
now a common practice for state legislatures to pass statutes requiring county audits 
in addition to previously required state audits. Eity ordinances are passed to provide 
similar audits for city offices and departments where the legislature has not so enacted. 
In Kansas the legislature considered this problem in 1935, and our statutes now pro- 
vide for an annual audit of accounts of counties and first and second class cities by 
licensed municipal public accountants or certified public accountants.! 


Because of the fact that this relationship seems to be the basis of extended litiga- 
tion, the Allen County case is of especial interest for the reason that it introduces some 
of the — that have arisen in other jurisdictions and suggests others that may 
arise. The scope of this discussion of the case will be confined with particularity to 
those questions arising only as between accountant and client or employer, and not 
as to the accountant’s liability to third parties with whom he has not contracted or 
who are not acting as surety or assignee of the original client or employer. 


1. G. S. 1935, 75-1122. 
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In order to measure accurately the extent of the decision in the principal case it is 
necessary to examine it in some detail. The Kansas Supreme Court in reaching its 
decision, reasoned on the basis that the real of the audit was to determine if 
the records had been honestly kept, not simply to comply with the statutory require- 
ments as the defendants contended; and that if the plaintiff could not rely on the 
honesty of the accountants, the breach violated the spirit of the contract, and the 
whole audit became of little value. 


In discussing the proper measure of damages, the court relied on the general rule 
of recovery for defective performance of a contract, the difference in value between 
what is tendered as performance and what is due as performance under the contract.? 
The court found that the contract called for an audit in which reliance could be placed, 
but that which was furnished was an audit in which no reliance could be placed. Thus 
the difference was the contract price, and this was what the plaintiff recovered. 


The court summarizes the duty resting upon accountants and the degree of care 
which they must exercise in their work with the statement that public accountants 
are obliged to report faithfully the facts disclosed by their audit and to furnish that 
degree of technical skill commonly exercised by those engaged in their line of work.* 
When that duty is breached or the required lente of skill is not furnished so that 
reliance cannot be placed on their audit, it becomes wholly insufficient for the pur- 

‘ poses contemplated under the contract. 


The Allen County case appears to be the only case in Kansas in which the accountant- 
client question has arisen, but the oye and its various aspects is not an unfamiliar 
one in other jurisdictions. A number of problems are implicit in the case, but there 
are two questions which have provided the source of greatest controversy in other 
states. The first question concerns the type of action, whether it is founded on con- 
tract or lies in tort. The other question relates to the damages recoverable under 
either type of action. Since there is substantial disagreement among the courts as to 
these two questions, special emphasis will be given them. 

The question of whether an action against an accountant by one who has em- 
ployed his services is based on tort or in contract is one of some perplexity. Some 
courts have attempted to avoid a decision on the issue,‘ while others have taken 
opposing views on the subject.* This direct question was not decided in the principal 
case since the action was brought and the recovery allowed solely on contract and no 
suit was had for resulting damages. The question was considered, however, in a 
Minnesota case,® cited in the Kansas decision, which took the position that the action 
was founded in contract, holding that where the defendants had negligently failed to 
discover the defalcations of a city officer over a two-year auditing period, the action 
could not be brought in tort because it could not be maintained without pleading the 
contract of employment between the city and the defendant accountants, and in such 
case, the gist of the action is the contract. 





2. Citing 17 C. J. 853 ; 1 Sutherland Damages, 4th ed., p. 48. 
8. The few cases dealing with this specific point seem to be in substantial accord. In the case of National 
Surety Corporation v. Lybrand, 256 App. Div. 226, 9 N. Y¥. S, (2d) 554 (1989), the court held that an 
accountant engaged to examine books must not only do that but must satisfy himself with reasonable 
diligence that the books show the true financial position of the company. contract in this case 
called for a verification of the cash account. This required the exercise of reasonable skill and diligence 
in making an actual determination of the cash position and not a mere arithmetical bookkeeping compu- 


tation. 
In State Street Trust Company v. Ernst, 278 N. Y. 104, 704, 15 N. E. (2d) 416, 16 N. E. (2d) 851, 120 
ALR m oo a es is not confined in preparing a balance 


of Dantzler Lum! 
115 Fla. 541, 156 So. 116, 95 ALR 258 (1934), that when auditors and accountants are employed for the 
purpose of auditing books and accounts they occupy a relation of trust and confidence to their employer, 
based upon the superior knowledge of the business of accounting and auditing possessed by the auditors 


nm e 

b Surety Corporation v. Lybrand, Supra, note 3, Maryland Casualty Company v. Cook, 35F. 
Sapp. 160, (D. C. Mich. (1940), Craig v. Anyon, 212 App. Div. 55, 208 N. Y. S. 259 (1985) (aff. mem.) 
242 N. Y. 569, 152 N. E. 431 ne. 

5. Cf. City of East Grand Forks v. Steele, 121 Minn. 296, 141 N. W. 181, (1918), Smith v. London Assur- 
ance tion, 109 App. Div. 882, 96 N. Y. S. 820 (1905), and Ellis v. Brown, 217 N. C. 787, 9 S. E. 
2d 467 (1940), holding that an action against an accountant is based on contract, 

Saatiles — and Export Company v. Columbia Casualty Company, Supra, note 8, holding that the 
founded on tort. 


action 
6. City of East Grand Forks v. Steele, Supra, note 5. 
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In one early case? the New York court had decided that the action would lie in 
contract where the purpose of the action was to recover for the default of an embez- 
zling employee. There the court said that the allegations of the plaintiff, together 
with the facts that could be implied from them, sufficiently pleaded a valid contract, 
its breach, and the resultant damage, and proceeded to award plaintiff damages on 
the contract theory. 


In some instances, the courts, failing to take a direct stand on the | eae have, 
by implication, supported suits on the contract by approving actions brought under 
substantially the same circumstances as in the cases mentioned above.*® 


Suits for breach of contract where resulting damages are claimed, are not without 
pitfalls. As Pe vase ry out by the Florida court in the case of Dantzler Lumber and Export 
Company v. Columbia Casualty Company,® the American courts have supported the con- 
clusion that an action ex delicto can be maintained where the action is founded on 
something more than mere nonfeasance in the performance of an alleged contract. 
Under a Resedl situation very similar to those described above, the court in this case 
held the acts and omissions of the defendant accountant to constitute misfeasance 
while in the preceding cases similar acts and omissions had been regarded only as a 
breach of the contract. The logical development of this doctrine would, of course, 
imply that the action must be bosughe in tort rather than contract and the Florida 
court so held. 


What then is the law on this particular phase of the subject in Kansas? The problem 
has not been specifically decided by our courts. In order to insure a proper presentation 
of the claim, it would seem best for the Kansas pleader originally to state separate 
causes of action in both tort and contract. If the action were brought only on the 
theory of contract, the Florida case might be adopted here; and conversely, if the 
action be brought only in tort, the Minnesota rule might prevail. As a practical 
matter, this is the course of pleading that was followed in other states.'° 


The scope of the Kansas decision as to what damages are recoverable in actions 
involving the accountant-client relationship is limited by the fact that the case 
presented no question of resulting damage and was strictly a contract action. The 

uestion was decided by the Minnesota court in the case of City of East Grand Forks v. 

teele.' There the accountants had negligently failed to discover the defalcations of 
a city officer over a two-year —e. Before discovery was made the default- 
ing officer's surety became insolvent. This action was brought against the accountants 
to recover for all the damages sustained by reason of the defalcations. The court made 
the general statement that the defendants were liable for the damages naturally and 
proximately resulting from the breach of contract, but held that the damages claimed 
on account of the losses resulting from the defalcations of the clerk and the insolvency 
of the surety were too remote to be recovered without showing the existence of special 
circumstances, known to defendants, from which they onan to have known that 
such losses were likely to result from a failure to disclose the true condition of affairs. 
Under these facts, damages were limited to the compensation paid defendants under 
the contract. 


In both the Kansas case and the Minnesota case, damages apparently were awarded 
on the same basis, that the audits were misleading and false. In both cases the damages 
were measured by the same standard, the amount of the contract price. Here, how- 
ever, similarities cease. The Kansas court, holding the audit insufficient for the pur- 

ses of the contract, bases plaintiff's recovery on the difference in value of the serv- 
ices furnished and the services required under the contract. The Minnesota court 
allowed recovery on the theory that defendants had failed to earn their compensation 
because they failed to perform the duty which they had assumed. Although the 
measure of recovery was the same in these two cases fannie the Kansas court found 
- Smith v. London Assurance Corporation, Supra, note 5. 
. | eng — concept are included in the cases cited supra, note 4. 
4 In neasty all the cited cases the complaint contained an allegation of negligence as well as an allega- 


tion setting out the contract. 
11. Supra, note 6. 


— 
oon 
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the audit in question was worthless, different results might be reached under the two 
theories where the audit was found to be of some value. Under the Kansas decision the 
value of defendant's services must be considered in determining plaintiff's recovery, 
but under the Minnesota decision, even if defendant's services were of some value, if 
they did not measure up to the duty assumed by defendant, plaintiff would be entitled 
to a recovery of the contract price. It seems likely, under the implication of the Kansas 
decision, that where an action for damages in such a case is founded in contract, set- 
off will be allowed to the extent of the actual value of the services rendered. 

It will be noted that in City of East Grand Forks v. Steele, the Minnesota court held 
that the resulting damages were too remote to support a recovery. The case of Smith v. 
London Assurance Corporation, 109 App. Div. 882, 96 N. Y. S. 820 (1905), however, 
presents a similar factual situation in which resulting damages were recovered. Here 
the accountants had been employed on an express agreement frequently to check the 
cash account and to verify the items thereon, which duties they negligently failed to 
——. and in consequence of which an agent of the employer was casled to em- 

¢ a large sum of money. The court held the accountants liable for the sums 
embezzled on the theory that it must have been within the reasonable contemplation 
of the parties at the time of making the contract that one of the objects of the fre- 
quent checking of the cash account was to prevent, or at least arrest, such practices 
as those indulged in by the company’s employee, and that the loss sustained naturally 
flowed from the breach of the contract. This case, like the Minnesota case, was 
founded on contract. The key to the distinction between the two seems to lie in the 
interpretation placed by the New York court upon the term, ‘‘reasonable contempla- 
tion of the parties.” In the Minnesota case the court admits that defendants were em- 
ployed to ascertain, among other things, whether any irregularities had occurred in 
the financial transactions of the city clerk, but then proceeds to say, ‘“There is nothing 
set forth in the complaint from which we can say that they ought to have foreseen or 
to have contemplated that the clerk was likely to commit a crime, or that the surety 
was likely to become bankrupt and thereby entail financial loss upon the city.’’ In 
Smith v. Assurance Corporation, the Court simply states as a matter of law that 
from the very nature of the contract, it must have been within the reasonable con- 
templation of the parties that the purpose of the contract was to prevent the oc- 
currence of the precise thing that happened. It may be ible to reconcile the two 
cases on the facts with the observation that in the Smith case, the accountant’s duty 
was specifically to check the cash account, whereas in the Minnesota case, the account- 
ant was to oni the city books, and the matter of discovering any irregularities in the 
accounts of the city clerk was merely incidental to the contract. 

In another New York case, National Surety Corporation v. Lybrand, the same ques- 
tion which was decided as a matter of law in Smith v. London Assurance Corporation was 
left to the jury. The question arose as to whether or not the amount of the defalcations 
of the cashier of the audited firm, which the accountants had negligently failed to 
discover, were recoverable as damages. This court held that it was > the jury to say 
whether the accountants were liable for the defalcations subsequent to the audit, 
depending upon whether such losses could reasonably have been anticipated at the 
time the accountants were engaged in the performance of the work. 

This case is in complete accord with Smith v. London Assurance Corporation on the 
question of recovery of damages. The question was left to the jury here because the 
evidence was not sufficient to prove as a matter of law what the parties did contem- 
plate at the time of making the contract. 

One of the most recent cases oe the question of the accountant’s liability 
for resulting damages is the case of Maryland Casualty Company v. Cook."* This was an 
action by sureties on a city treasurer's fidelity bonds against a surety on an accountant’s 
bond, the nature of the bond being one for faithful performance of the contract. Under 
a factual situation very similar to that of City of East Grand Forks v. Steele,‘* the court 
in this case held that the surety on the accountant’s bond became liable to the sureties 


12. Supra, note 3. 
13. Supra, note 4. 
14. Supra, note 6. 
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on the city treasurer's fidelity bonds for amounts paid by the latter to the city because 
of losses caused by the treasurer's fraud and embezzlement before and after the neg- 
ligent audit. The court reasoned that it was fairly within the contemplation of the 
— that this work should be properly done. It was negligently done and thus the 
efaulting City Treasurer was permitted to continue his misappropriations. From this 
mise, the court concludes that the accountant must respond in damages for the 
amount of the shortages accruing after the negligent performance of the audit engage- 
ment. As authority ler its conclusion, the court cites the landmark case in the law 
of damages of Hadley v. Baxendale,® and the previously discussed cases of Smith v. 
London Assurance Corporation,® and National Surety Corporation v. Lybrand." 

The exact rule stated in Hadley v. Baxendale is this: ‘‘When two parties have made 
a contract which one of them has broken, the damages which the other party ought 
to receive in respect of such breach of contract should be such . . . as may vows 
be supposed to have been in the contemplation of both parties, at the time they made 
the contract, as the probable result of the breach of it."’ 

The cases of Smith v. London Assurance pa and National Surety Corporation v. 
Lybrand clearly fall within this rule, but ought the court say, as a matter of law, that 
such results were within the contemplation of the parties as the court said in Cook ». 
Maryland Casualty Company?'* Ganaialy the simple execution of the contract is not the 
equivalent of evidence showing what the parties did contemplate at the time as to 
the probable result of its breach, or as to what interests the contract was intended to 
promote or serve. If the fact that the parties contemplated that the work should be 
properly done is the basis of applying the rule, then the rule applies every time a 
contract is breached. 

The holding in the Cook case, in so far as it is based on the theory of what the 

ties contemplated at the time the contract was made is, of course, contrary to the 

innesota case of City of East Grand Forks v. Steele. 

The cases discussed up to this point have either expressly or impliedly allowed or 
prohibited recovery of resulting damages on a contract theory of recovery based upon 
the rule of Hadley v. Baxendale. Another group of cases, under somewhat similar sets 
of facts, have based recovery or non-recovery on tort rules of causation. Illustrative of 
this line of cases is the New York case of Craig v. Anyon.'* The defendant, an account- 
ing firm, was negligent in the performance of its audit engagement and failed to dis- 
cover falsifications made in the books of the plaintiff company made by a defaulting 
employee to cover up his embezzlement. The plaintiff claimed — damages of 
over $1,000,000. The New York court held that as a matter of law, the only loss which 
resulted directly and proximately from defendant's negligence was the sum of $2,000, 
the amount of the compensation. This decision turns on the issue of contributory 
negligence,®® but it is pertinent to note the court's observations concerning the re- 


15. 9 Exch. 341, 156 Eng. Rep. 145 (1854). 
16. Supra, note 5. 
17. Supra, note 3. 
18. Supra, note 4. 

. Supra, note 4. 
20. The cases seem to leave but two defenses open to the accountant when he has not controverted his own 
negligence or breach of contract. One defense relates to the contributory negligence of the plaintiff. As 
in all other tort cases, negligence of the plaintiff employer is a defense only when it has contributed to 
the accountant’s failure to perform his contract and to report the truth. This question has been involved 
in only two of the cases. In Craig v. Anyon is was held to be a good defense, while in the case of 
National Surety Company v. Lybrand, Supra, note 8, the opposite result was reached. The two cases 
are, however, readily distinguishable on the facts. In Craig v. Anyon, plaintiff negligently represented 
to defendant accountants that a certain employee of the company who had charge of one branch of the 
business was a person to be trusted. Defendant relied on this and consequently the embezzlement of the 
trusted employee was not discovered. In National Surety Company v. Lybrand, the material facts 
were the same with the exception that the defalcations were made by an employee of the plaintiff who 
was not so represented. Thus it was held that the negligence of the employer contributed to defendant's 
failure to perform his contract in the former case but not in the latter case. 
The second defense which was effectively relied upon in O’Connor v. Ludlam, 92 F. (2d) 50, (C. C. A. 
2d (1937)), cert. den., 302 U. S. 758, 58 S. Ct. 364, (1937), relates to the non-liability of the accountant 
for statements of opinion as contrasted from statements of fact. The court cited the general principle 
as stated in Cooley on Torts (2ed.) p. 277, that, ‘“‘No man, whether skilled or unskilled, undertakes that 
the task he assumes shall be lormed successfully and without fault or error. He undertakes for good 
faith and integrity, but not for infallibility, and he is liable to his employer for negligence, bad faith, 
or dishonesty, but not for losses consequent upon mere error of judgment.” In this case, plaintiffs who 
had purchased stock in reliance on an audit made by defendants sought to hold them liable for deceit 
on the ground that the certified sheet was fraudulent and misleading in that it falsely listed certain 
notes and accounts receivable as secured. The evidence showed this mistake was due to an erroneous 
interpretation of a provision in a trust deed. The court held that the accountant was not guilty of frand 
if he honestly misconceives the legal significance of a document. 
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covery of resulting damages. The court held that the chain of causation between 
defendant's act and the resulting damage was broken by the plaintiff's intervening 
negligence. The holding is clear that in these situations as in all tort cases, the proxi- 
mate causation between negligence and resulting injury is indispensable. The test 
for causation was said to be those damages which flowed ‘‘naturally and directly"’ 
from defendant's negligence or breach of contract. 

The decision in Craig v. Anyon, so far as it relates to the recovery of damages is in 
accord with the Minnesota decision in City of East Grand Forks v. Steele but contra to 
Smith v. London Assurance Corporation, also decided in New York twenty years earlier. 
However, the two cases are readily distinguishable. The court, in Craig v. Anyon, 
suggests the basis of this distinction when it cites Sutherland on Damages to the 
elect that if a willful, malicious, and criminal act of a third person intervenes between 
the defendant's act or omission, which act the defendant had no reason to apprehend, 
the connection between the original wrong and the result is broken.*! 

In Smith v. London Assurance Corporation, as noted before, the very purpose of the 
contract was to prevent the intervention of just such an act as is referred to in the 
above rule. Thus in Craig v. Anyon the embezzlement severed the connection between 
the defendant's original wrong and the damages suffered by the plaintiff; whereas in 
Smith v. London Assurance Corporation, the prevention of embezzlement was by impli- 
cation at least, the subject matter of the contract. It is interesting to note that the 
opinion of the one dissenting judge in Craig v. Anyon is based on the theory of Smith v. 
London Assurance Corporation. 

In North Carolina, in the case of Ellis v. Brown,®* a result very similar to that in 
Craig v. Anyon was reached. In this action by sureties on the bonds of a former clerk 
of the court who had defaulted against the county accountant to recover the amount 
of the defalcations made good by the surety, the court said the complaint sounded in 
contract but refused plaintiff recovery on the ground that the proximate cause of the 
loss sustained was the defalcation of the plaintiff's own principal. Without this 
intervening, independent, wrongful act of a responsible agency or third person, no 
injury would have resulted from the matters of which the plaintiff now complains. 
The loss alleged by the — was not the direct or immediate result of the defend- 
ant’s alleged acts. It will be noted that both this case and the case of Craig v. Anyon 
are based on contract but the rule of causation in determining what damages were 
recoverable is the same as in tort. 

Where then, does the law now stand in regard to the accountant’s liability for 
resulting damages to those engaging his services? A composite rule, taken from all the 
cases, would seem to be that he is liable for resulting or consequential damages if he 
fails to exercise the skill and care which he holds himself out as possessing or which 
he impliedly agrees to exercise. This rule is qualified by two conditions, those con- 
ditions being based on whether the action is founded in contract or in tort. If the 
action is in contract, the resulting damages to be recoverable must fall within the 
requirements of the rule of Hadley v. Baxendale. If, on the other hand, the action is 
founded in tort, recovery is based on well-known tort rules of proximate cause. The 
decisions are not all clear in this respect. Some courts have avoided taking a definite 
stand and others have taken conflicting views. As a practical matter, it probably 
makes little difference in determining the recoverability of consequential damages 
whether the court follows the tort rule of recovery or the contract rule under Hadley 
v. Baxendale because the latter rule is, in a sense, simply an embodiment of tort law 
made applicable to contract recovery. 

Joun ALDEN 


Washburn School of Law. 


21. 2 Sutherland on Damages, p. 159. 
22. Supra, note 5. 
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The Measure of Damages in Actions for Death by Wrongful Act 


The Kansas Statute, 60-3203 Supplement of 1941, confers a right of action for 
death substantially like that pos. by Lord Campbell's act in England, and reads 
as follows: 

**When the death of one is caused by the wrongful act or omission of 
another, the personal representatives of the former may maintain an action 
therefore against the latter or his pane representative if the former might 
have maintained an action had he lived against the latter for an injury for the 
same act or omission. The action must be commenced within two years. The 
damages cannot exceed ten thousand dollars and must inure to the exclusive 
benefit of the widow and children, if any, or next of kin, to be distributed in 
the same manner as personal property of the deceased."’ 

Other than limiting the amount of recovery to $10,000, nothing is said in the 
statute as to the measure of damages, what is included as damages, or even the neces- 
sity for showing any actual damages. Since it is not to be presumed that it was the 
intent of the Legislature to allow to everyone in whom the right of action accrued a 
blanket recovery of $10,000 irrespective of actual pecuniary loss, reference must be 
a to the cases to obtain the method of determining the measure and amount of 

amages. 

rs will appear later, our statute is one of compensation only. It was intended to 
make up to the survivors the actual loss sustained by the death and not merely to 
mulct a defendant in damages for negligence nor to make death a pecuniary specula- 
tion to the next of kin. That only broad general rules as to the measure of damages 
can be made, and that each case depends ap omany A upon its own peculiar circumstances 
is shown by the varying amounts which have been awarded as damages—recoveries 
have been sustained when they amounted to $4,000,' and $4,500,? and set aside as 
excessive where they amounted to $3,000* and $1,500.‘ 


1. Where no actual damage is shown 

The Kansas court has followed the line of American decisions holding that where 
no actual damage is shown, nominal damages may be recovered. Some English courts 
have held that as no actual loss is shown, nominal damages are not recoverable.® But 
the Kansas court in a case decided in 1885 reasoned thus: the deceased was entitled to 
his life and presumably the next of kin had some interest in his existence. A right of 
action is expressly given by the statute in behalf of the next of kin where death of 
one is caused by the wrongful act or omission of another; provided the deceased, if 
he had lived, might have maintained an action for the injury caused by the same 
wrongful act or omission. The law infers an injury whenever a legal right has been 
violated, and every injury imports a damage. As a general rule, th the law gives 
an action for a wrongful act, the doing of the act itself imports a damage and even 
if no actual pecuniary damage may have been shown or suffered still the legal impli- 
cation of damage ro Moa » wrongful act, and nominal damages at least may be 
recovered.® 

This case has been treated as authority and precedent in later cases both for allow- 
ing nominal damages where no actual loss was shown and for requiring proof of 
actual loss before any substantial damages may be recovered.’ 

Also in cases where the action is brought in behalf of next of kin to whose support 
the deceased was under no legal duty to contribute, substantial damages may be re- 
covered only upon proof that the deceased was in the habit of contributing to their 
support or education and might be reasonably expected to continue such habit or by 
proof of acts, conduct, or relevant circumstances reasonably tending to show an in- 
tention upon his part to make such contributions of support or education.*® 

. Rly. Co. v. Fajardo, 74 Kan. 314, 86 P. 301 (1906) 
. St. L. and S. F. Rly. Co. v. French, 56 Kan. 584,.—_P.——_( 1896) 
A. T. and S. F. Rid. Co. v. Brown, 26 Kan 448, ——-P.——(1881) 
Coal Co. v. Limb, 47 Kan. 469, 28 P. 181 (1890) 
A. T. & 8. F. Rid. Co. v. Weber, 38 Kan. 543, 6 P. 877 (1885) 


> Pattrick v. Riggs, 148 Kan. 741, 84 P 2d 840 (1938) 
Rly. Co. v. Ryan, 62 Kan. 682, 64 P. 603 (1901) 
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Damages in any case are left largely to the discretion of the jury. But even in cases 
where parents are suing for the ran 4 of minor children to whose services during 
minority they are entitled, damages cannot be rested on the conjecture of jurors, but 
must be supported by proof tending to show pecuniary benefits already realized or 
reasonably to be expected from the circumstances of the life of deceased.*® 

So while our statute makes no specific requirement of proof of pecuniary loss, it 
appears from the cases that such proof of actual loss must be made if more than mere 
nominal damages are to be recovered—especially in cases where the deceased was 
under no legal obligation to contribute to the support of the persons seeking to re- 
cover damages. 

2. Where the deceased was a minor 

Parents are legally entitled to the services and earnings of their minor children 
and it is not essential to a recovery in the case of a child that there should be proof of 
valuable services already rendered, nor direct evidence of the exact value of the serv- 
ices which would have the rendered had it lived, nor yet a fixed amount of pecuniary 
loss sustained in its death as this is not practicable. But a substantial amount may 
not be recovered unless the circumstances proved as to age, intelligence, conduct and 
relationship, furnish a basis for a reasonable expectation of pecuniary benefit.!° Just 
what quantum of proof is necessary to furnish such a basis has never been definitely 
decided. Especially in the case of very young children it varies considerably and seems 
to depend upon the circumstances of each case. 

In this type case, the jury are not restricted to an allowance of the value of the 
son's services during minority, but may take into consideration pecuniary benefits 
which the parents may reasonably be ay mevee to receive from him after reaching his 
pons pron fe These benefits are naturally limited to the life expectancy of the parents 
and not that of the son had he lived." If the parents were not allowed to recover for 

cuniary benefits reasonably expected to be received after majority, there would be 
ittle or no a in the case of children being sent to college as the expense of 
maintenance would probably outweigh the child’s earnings during this period, 
although such child could be expected to contribute more pecuniary benefits to his 
parents later in life than a child who had received less education. 
3. Elements included as damages 

Our statute being intended as one of compensation, anything constituting a loss 
to the next of kin may be properly included as elements of damage. The Kansas court 
has in ted this rather liberally and has refused the narrow interpretation of 
limiting damages to the injury occasioned by the decedent ‘‘not being alive.’ As a 
result medical services rendered the deceased and his burial expenses have been allowed 
as proper elements of damages. The rather specious argument against allowing claims 
for burial expenses on the ground that they would have to be paid anyway has been 
expressly rejected." 

Since the basis for recovery in any suit under the statute is the actual pecuniary loss 
to the next of kin, loss of support is the most usual element pleaded as damages. Again 
in cases involving this element of damages it is the actual pecuniary loss to the plain- 
tiff that is recoverable—not the amount the plaintiff may need to be supported, but 
the amount plaintiff may have reasonably expected to have received from decedent 
during his lifetime. 

As to evidentiary facts to give the jury a basis for computing damages if any due 
to the next of kin, it has been broadly stated that it is proper to receive evidence of 
whatever facts made the life of the deceased of pecuniary value to the survivors en- 
titled to sue.’ This includes: the ability of deceased to earn money or accumulate 

operty; his disposition to contribute ss his condition of health; the probable 
; mt of his life; the number, age, sex, health, or condition in life of his surviving 
children dependent on him;" his character, habits, capacity, business and condition;"* 


9. id note 1 
* Rid. Co. v. Cross, 58 Kan. 424, 49 P. 599 (1891) 
. Fidelity Land and Improvement Co. v. Buzzard, 69 Kan. 330, 76 P. 832 (1904) 
. Gas Co. v. Carter, 65 Kan. 565, 70 P. 635 (1902) 


. ibid. 
. Rly. Co. v. Moffatt, 60 Kan. 113, 55 P. 887 (1899) 
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the relation between deceased and next of kin, the amount of his property, prospective 
increase of wealth likely to accrue to a man of his age with the business and means 
which he had or the possibility of decrease of the same."* 

These facts which may be considered by the jury are not exclusive. For instance, 
should the damages be computed on the probable earnings of deceased, it would often 
furnish the most inadequate compensation in the most deserving of all cases, as where 
a wife and mother is the party killed. So it would seem that in the very nature of 
things no exact and uniform rule for measuring the value of the life taken away can 
be made. The elements which go to make up value are personal to each case. All that 
can well be done is to say that the jury may take into consideration all matters which 
go to make the life of the decedent of pecuniary value to the survivors, and limited by 
the statutory amount, award compensation therefor. 


4. Elements excluded as damages 

Since our statute is substantially a reenactment of Lord Campbell's act, it is only 
natural to consult the English law in connection with its interpretation. It was early 
decided in England that the relatives of the deceased could not claim any damages 
that might have been claimed by the person injured if death had not resulted, but 
could obtain only compensation for the pecuniary loss which they sustained at his 
death. This theory excluded damages for pain and suffering of the deceased, and, the 
damages being simply compensatory, they necessarily excluded punitive damages. The 
Kansas sonst as Showed this interpretative theory and has stricken out allowances 
for punitive damages ' and has approved a charge to the jury instructing them that 
they are not to take into consideration the pain and suffering of the deceased or the 
wounded feelings of the surviving relatives.** 

The general rule seems to be that under statutes granting a right of action for 
death by pene «7 act, exemplary or punitive —— cannot be recovered unless 
expressly provided for in the statute giving the right of action.’ As a result a perplex- 
ing question was presented the court when a suit was brought in Kansas under the 
Missouri statute which makes express provision for punitive damages. In the first 
case decided in 1900 on this point, it was held that no recovery could be had because 
the Missouri statute was penal in nature and so dissimilar to Kansas law that it could 
not be enforced in the courts of Kansas.?° Twelve years later, the court allowed a suit 
substantially the same on the ground that the petition was so framed as to ask for 
only compensatory damages and the difference between the two statutes was held 
not to be fatal**—the Kansas statute merely making recovery of punitive damages 
impossible and the Missouri statute making such recovery possible when the allega- 
tions and proof were such as to show wanton negligence. This, of course, ts 
more a conflicts of laws question and an interpretation of the meaning vf ‘‘penal"’ laws. 

From the decisions no rule can be laid down that is applicable to all cases however 
satisfactory it might be because of its uniformity. But it will be seen thatif more than 
nominal damages are to be recovered, the actual iary loss to the survivor as 
against injury to the decedent must be proved, and the jury given some basis upon 
which to compute the damages other than mere —— or conjecture. Also, that 
any matter showing the pecuniary value of the life of the decedent to the survivor 
may be admitted in evidence, and that punitive damages may not be recovered under 
our present statute, but only compensation for the loss to the survivor. 


Dororuea R. Grusss 
Washburn Law School. 


16. Kan. Pac. Rly. Co. v. Cutter, 19 Kan. 88, ——-P.—— (1877) 
7. Rly. Co. v. Townsend, 71 Kan. 524, 81 P. 205 (1905) 
. supra, note 16 
. supra, note 17 
20. Matheson v. Rid. Co., 61 Kan. 670, 60 P. 747 (1900) 
- Rochester v. Express Co., 87 Kan. 164, 123 P. 729, (1912) 
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Labor Law: Collective Bargaining Agreements in Kansas 


In Swart v. Huston’ the Kansas Supreme Court made its pronouncement concernin 
the validity and effect of a collective bargaining agreement between an employer oat 
a Labor Union. The facts of this case are as follows: On March 9, 1939, the defendant 
Huston operated a theater in Wichita and on that date he entered into a contract 
with a labor union, Local No. 414 of the International Alliance of Theatrical Stage 
Employees and Moving Picture Machine Operators of the United States and Canada. 
The contract, which was for a closed shop, was to run about 15 months. By the terms 
of the contract, the labor union agreed to furnish whatever motion picture projec- 
tionists the defendant might require, and the defendant agreed to employ no operators 
except those recommended by the union. The contract contained other stipulations 
concerning wages and conditions of employment. The plaintiff was a member of the 
labor union above named and was emplo ah the defendant from the time of making 
the contract until December 20, 1939. Upon the union's request, he had moved to 
Wichita and made it his home. On December 20, 1939, ‘‘the defendant refused to 
further employ plaintiff and to comply with the terms of said contract.’’ This action 
was begun March 16, 1940, and the prayer asked for wages due him from December 
20, 1939, until the date of the action, in the sum of $518.40. The district court sus- 
tained the defendant’s demurrer to the plaintiff's petition, and the Supreme Court 
affirmed this action on the ground that the employee had no right to sue under the 
contract. 

There are three principal instances wherein courts enforce contracts where suit to 
enforce the contract is by the employee. The techniques in granting enforcement have 
been based upon: (1) the third party beneficiary principles; (2) the agency theory; and 
(3) the individual contract theory. 


The third beneficiary principles applicable to any such contract have been 
held to be controlling in labor cases.? The theory is, that although the individual 
workers were not actually signers of the contract, yet the contract was motivated 
with their welfare in mind, created for their benefit only, and therefore enforceable 
by them when they assented to the contract in their favor. 


The agency theory has also been utilized frequently in upholding labor contracts.* 
This theory is promulgated upon the basis that each individual member of the union 
has constituted the union as his agent, and it is as the agent of the member only that 
the union enters the contract. 


The third theory to validate such contracts between employers and labor unions 
is what might be called the ‘individual contract’’ theory.‘ This indulges the pre- 
sumption that the contract which the union consummated with the employer became 
the contract of each individual employee as soon as that employee ratified it. Neces- 


1. 154 Kan. 182, 117 P. 2d. 576 (1941). 

2. Yazoo & M.V.R. Co. v. Sideboard, 161 Miss. 4, 133 So. 669 (1931) ; Stephenson et al. v. New Orleans & 
N.E.R. Co. et al., 180 Miss. 147, 177 So. 509 (1937) ; Hall v. St. Louis-San Francisco Ry. Co., 224 Mo. 
App. 431, 28 S. W. 2d. 687 (2089) 3 McCoy v. St. Joseph Belt Railway Co., 229 Mo. App. 506, 77 S. W. 
2d. 175 (1934); Rentschler v. Missouri P. R. Co., 126 Neb. 493, 253 N. W. 694, 95 A. L. R. 1 and 
annotations, p. 10-56 (1934); Gulla v. Barton, 164 App. Div. 293, 149 N.Y.S. 592 (1914): H. Blum & 

. Vv. ndau, 23 Ohio App. 426, 155 N. E. 154 (1926); Johnson v. ican R. p. Co., 163 S. C. 
191, 161 S. E. 478 (1931) ; Marshall v. Charleston & W. C. R. Co., 164 S. C. 288, 162 S. E. 348 (1931) ; 

Huston v. Washington Wood & Coal Co., 4 Wash. 2d 449, 103 P. 2d. 1095 (1940) ; Beatty v. Chicago B. & 

. R. Co., 49 Wyo. 22, 52 P. 2d. 404 (1935) ; Moore v. Illinois Cent. R. Co., 24 F. Supp. 731 (1938). 

‘or validity of third party beneficiary contracts in general, see also Anthony v. Herman, 14 Kan. 494 

(1875) $1 v. Larkin, 36 Kan. 246, 13 P. 398 (1887). 

't should be noted that the contracts referred to ‘in require ratification by the beneficiary before they 
are binding just as in all other third party beneficiary contracts. 

3. iene v. Tauinte & N. R. Co., 198 Ky. 477, 248 S. W. 1042, 33 A. L. R. 322 (1923) ; Hall v. St. Louis- 
San cisco R. Co., 224 Mo. App. 413, 28 S. W. 2d. 687 (1930) ; McGee v. St. Joseph Belt Ry. Co., 
233 Mo. App. 111, 98 S. W. 2d. 1111 (1936) ; Christiansen et al. v. Local 680 of Milk Drivers and Dairy 
Employees of New Jersey et al., 126 N. J. Eq. 508, 10 A. 2d. 168 (1940) ; Maisel v. Sigman, 123 Misc. 
714, 205 N.Y.S. 807 (1924) ; Meltzer v. Kaminer, 131 Misc. 813, 227 N.Y¥.S. 459 (1927) ; Triboro Coach 
Corp. v. New York State Labor Relations Board et al., 22 N.Y.S. 2d. 1013 (1940). 

4. McKay et al. v. Retail Automobile Salesmen’s Local Union No. 1067 et al., (Cal. App.) 90 P. 2d. 118 

1939) ; Piercy v. Louisville & N. Ry. Co., 198 Ky. 477, 248 S. W. 1042, 38 A. L. R. 822 (1928) ; Aulich v. 





8 
raigmyle, 248 Ky. 676, 59 S. W. 2d. 560 (1938) ; Gulla v. Barton, 164 App. Div. 298, 149 N.Y.S. 592 
(1914) ; Cross Mountain Coal Co. v. Ault, 157 Tenn. 461, 9 S. W. 2d. 692 (1928). 
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sarily, if there is no ratification by the employee, there is no contract between him 
and the employer.*® 

Two pw have been advanced for not enforcing contracts between labor organi- 
zations and employers in suits instituted by the employee. One defense which was 
often consi a few years ago, but is rapidly losing strength,* is that no considera- 
tion for the contract existed between employee and employer.’ This defense, of course, 
goes to the essence or validity of the contract. 

A second defense, which was relied upon by the Kansas court in the principal 
case,* is that no mutuality of obligation exists between the litigating parties.* A labor 
contract, just like any other contract, must contain consideration and must entail 
mutuality of obligation.'® For the most part, the courts in more recent years have 
conceded that the mutual desires of both the employer to enter a collective bargaining 
agreement, to keep down the cost of production and to carry on profitable business, 
and of the employee to secure for himself more favorable working conditions and more 
satisfactory monetary returns are quite sufficient to constitute adequate consideration 
for collective bargaining contracts.'' Therefore, the principal problem facing the 
courts is that of mutuality of obligation. If that is not present, the contract is not 
enforceable.'* The lack of mutuality claimed to void the contract in the principal case 
arises from the fact that there could be no action by the Wichita Theater to force 
the employee to work, nor could the theater sue him for damages for breach of contract. 


Can such a contract be made enforceable by the employee against the employer in 
any case? Under the decision of the Kansas court it seems probable that suit might be 
brought under different provisions in the contract between the Union and the em- 
ployee or the Union and the employer. As has been noted," the third party beneficiary 
theory of recovery in such cases has been generally approved by the courts and the 
Kansas court has in fact approved these cases in language used in the principal case." 


In another portion of the opinion Chief Justice Dawson looks with approval on 
the decision of Rentschler v. Missouri P. R. Co.'* wherein the labor contract was suffi- 





5. Reynolds v. Louisville, New Albany & Chicago R. Co. et yw 143 Ind. 579, 40 N. E. 410 (1895) ; Fowler 
Utilities Co. v. Gray, 168 Ind. 1, 79 N. E. 897, 7 L. R. 726, 120 Am. St. a. 344 (1907) ; 
‘ . E. At 2 nati, N. O. & T. P. R. Co., 152 _~ 

711, 154 S. W. 47, 45 L. R. A. (N.S.) 184, Ann. Cas. 1915B rm (1918); H AL: : 8S. F. R. 
Wilson, (Tex. Civ. App.) 55 S. . 2d. 216 (1932) ; West v. Baltimore & O. R. Co. et al., 103 W. va. 


\. (27). 

6. Liberal-minded courts have devised a way to protect the apparent rights of the employees by holding 
that the contract entered into between the Union and the employer is actually a general offer, and 
becomes a binding contract when adopted into and made a part of the individual oe ey Ay ployee. 
See Model Window ng Co. v. Moody, 150 Ark. 142, 283 S. W. 1092 (1921) ; McCoy v. St. Joseph Belt 
Ry. <t 229 Mo. App. 506, 77 S. W. 2d. 175 (1934) ; tschler v. Missouri acific R. Co., 126 Neb. 493, 
253 N. W. 694, 95 A. . R. < (1934) ; Huston v. Washington Wood & Coal Co., 4 Wash. 2d. 449, 108 P. 2d. 
1095 (1940) ; Yazoo & M. V. R. Co. v. Webb, 64 F. 2d. 902 (1983). 

“. cases holding that the contract by the union is not sufficient, see Hudson v. Cincinnati, N. O. & 

. R. Co., supra, note 5; Burnetta v. Marciline Goal ¢ Co., 180 Mo. O41, 79 S. Ww. 136 (1903) ; Yazoo & 
. R. Co. v. Webb, supra. 

Lowes Enterprizes Inc. v. International A. T. S. E., 125 Conn. 391, 6 A. 2d. 321 (1939) ; Missis- 
Theatres Corp. v. Haltiesburg Local ay 174 Miss. 439, 164 S. 887 (1936) ; Crow v. Kaupp, (Mo.) 
Af “24. 995 ti9s2) ; wn o. v. etal Polishers B. P. L. U., (N.J.) 113 A. 320 (1919) ; 

Dressing “hy - a Eq. 462, 168 A. 862 (1933) ; Simers v. Halpern, 114 N. 


72" 
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or cases illustrating that ick a + —~ | ae in contracts is generally a bar to an action thereon, 

oan v. Whan, 113 Kan. 650, 216 P. 269 (1923) ; Sharpless v. Smelting Co., 128 Kan. 722, 280 ». 

88 ). 

. See Swart v. Huston, supra, uate §, oS p. 186. 

. St. Louis, I. M. & S. W. Co., v. Matthews, 64 Ark. oo a 8. w. pes. 39 L. R. A. 467 (389%) 5 Rapactés 
v. Louisville, ry Apeay & Chicago R. Co., supra, ; Davis ey. supra, note 5; Hudson 
Cincinnati N. o. R. Co., supra, note 5; Lewievtite. & Nashville R Co. v. Bryant, 263 Ky. 578, 
92 S. W. 2d. 749 (i500); V4 ee "Great Northern R. Co., 51 F. 2d. 304 (1931). 

For cases concerning mutuality as a requisite of valid contracts in general, see Grow v. Davis, 110 Kan. 
214, 208 P. 683 (1922); Fitzstephens v. Whan, supra, note 7; Van Deren v. Heineke & Co., 122 Kan. 
215, 252 P. 459 (1927) ; ee v. Smelting Co., supra, note 7. 

10. See supra, notes 7 and 9. 

11. Supra, note 7. 

12. Supra, note 9. But for Ege = wherein the courts have found mutuality of obligation, oes 3 Rentediier 
v. Missouri P. R. Co., note 2; Maisel v. Sigman, supra, note 3; Ribner v. Racso B r & Kez 
or 135 Misc. 616, 238 N. Y. S. 182 (1929) ; St. Louis, B. & M. R. Co. v. Booker, (Tex. cw “Aaw.5 t 

. Ww. 2d. 856 (1928). 

13. a4 note 2. 

14. The Court states at p. 186 of the decision: “Nothing is more common than enforceable contracts made 
for the benefit of a third party, and it would appear to be oz a 5 : the collective bargain 
between a labor union and an employer to include details defi utual or reciprocal obligations 
of the em ond eueiy Somat on other, with some —* J to show that the emp had 
oe to ——s ind by its terms. Nothing of “that kind is involved in the collective n 

ibmitted for consideration in this action.” 

15. 126 Neb. 493, 253 N. W. 694, 95 A. L. R. 1 and annotations, p. 10-56 (1934). 








398 The JOURNAL 


cient to create an individual contract of employment for the employee, and which 
contract was therefore held enforceable by the New York court. 

The Kansas court apparently did not consider the agency theory often relied upon 
elsewhere. '® 

The question next arises, how should the contracts be changed to invoke the 
theories suggested above? It has been suggested that the requirement of mutuality 
might be satisfied in the first instance by the wording of the union card which mem- 
bers sign upon admittance into the union. Thus, if the card should be in itself a con- 
tract whereby the member contracted, in consideration for finding employment for 
him, that he would be bound by any contract that the union should make, this would 
probably be sufficient to justify colememient by the courts, especially if the contract 
which the union aay made specifically stated that the union was the agent 
for the members. In order to obviate the possibility of a dispute as to the extent of 
the agency, the agreement should stipulate the extent thereof, or the extent to which 
the union could bind its principal. 

If that agreement was sufficient to absolutely constitute the union the agent of 
the employee to bind him for all purposes in collective bargaining agreements, it 
would seem that such authorization would at the very least place the employee in 
a position of being estopped to deny liability for breach of the subsequent contract 
between the union and the employer. 

Liability might also be predicated on more explicit terms of the contract. One 
union,’ at least, —_— to have a sufficient designation of agency attained not by 
the membership card, but rather by the words of the contract som fm the employer 
and the union. The introductory statement is generally something like this, ‘‘Agree- 
ment between the XYZ Railroad, and all of that class of employees represented by the 
ABC Union . . .”’ This is, on its face, a contract between the employer and the indi- 
vidual employee with the union only acting as a conciliator. Employee members of 
the union, accepting employment under such contracts, have in other jurisdictions 
been considered as bound by it,'* because the acceptance of employment constitutes 
a ratification of the contract. Hence, any employee ‘‘of the class represented by the 
ABC Union"’ who works for the XYZ Railroad pursuant to the contract is auto- 
matically bound by it. 

This much is clear from the decision of the principal case. Collective bargaining 
a ents as such are not to be considered unenforceable in Kansas. It is the con- 

usion of the writer that if there had been a stipulation to the effect that the union 
agreed to furnish all the men to fill the operators’ positions in consideration for the 
agreement of the Theater to employ a certain number of men, this would, by the 
better authority, be sufficient consideration for the contract. If the contract also 
specified that the employees agreed to be personally bound by the contract, as well 
as the employer, this would furnish the necessary mutuality of obligation. In such a 
case it would seem that even under the decision in the principal case the contract 
would be valid, and an action for wrongful discharge would lie. 


Georce S. Linpsay 
Washburn Law School. 
16. Supra, note 8. 


3 
Brotherhood of Railway and Steamship Clerks, Freight Handlers, Express and Station Employees. 
18. See cases noted in notes 2, 3, and 4. 


Negligence Arising from Railroad Crossing Safeguards 


An interesting problem in the fieid of tort law arises from accidents occurring at 
railroad crossings guarded by gates, bell and light signals, and watchmen.’ The typical 
factual situation is presented when the traveler, who has been accustomed to rely 


Note 1. Case note on Lane v. Santa Fe, 151 Kan. 113, 98 P. 2d 403 (1940). 
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upon the warning device to indicate the presence of approaching trains, enters the 
crossing relying on the silence of the warning device and is injured by a negligently 
operated train. 


The legal question arises in determining the effect of the traveler's reliance* on 
the warning devices upon the question of his contributory negligence, and the “‘Stop, 
Look and Listen”’ rule.* Some courts have taken the view that the traveler has a rig’ t 
to rely upon the ny pT arent safety as indicated by the lack of the customary warning.‘ 
One court has put the idea into these words, ‘‘If the presence of a flagman and closed 
gates indicate a passing train, certainly the absence of the flagman and open gates 
must be evidence that the train is not presently due and expected.’’* Another court, 
speaking of a similar situation said that an open gate “‘is in the nature of an invitation 
to cross and a declaration that there are no approaching trains.’"* On the basis of this 
and analogous reasoning some courts have permitted the traveler to place absolute 
reliance on the warning device,’ going as far as to direct a verdict for the traveler.* 





Note 2. In discussing the problem in connection with an accident occurring at 6:20 p.m. at a crossing 
at which the watchman usually quits at 6 p.m., and where there was no evidence that the decedent relied 
on the watchman or knew of his hours, the Wisconsin court said, ““The doctrine . . . that the customary 
maintenance of a flagman at a crossing, such custom being known to the traveler, ‘relieves the traveler 
of the absolute duty which the law imposes upon him to exercise his senses to discover the approach of a 
train, and that when that circumstance eupenre his duty is that of exercising ordinary care. In such cases 

the absolute duty otherwise devolving upon the traveler. How- 
ever, Datese the Culy of the tonusier axey Do Clue Suneuanee, Che ceeumstancss seuss Se such that the jury 
can find that the traveler placed some reliance upon the usual maintenance of the flagman.” (Waitkus v. 
Chicago & N. W. Ry. Co., 236 N. W. 681, 83; 237 POW. 259: [204 Wis. 566 566.) 

Note 8. May Public Rely on Safeguards at Crossings? (71 U. of Pen. 178 ; Note—10 Tex. Law Rev. 112). 

Note 4. Ark. “The open gate being an invitation to cross and an assurance that the 7 was clear, 
poy = cr was in sight or not.” (Chicago R. I. & P. Ry. Co. v. Hamilton, 123 S. W. 379; 92 


Del. urned off at crossing, traveler could presume that he could cross safely. (Baltimore & 
O. R. Co. v. ee 143 A. on: WW. Harr. 25, (1928). 

Ii. | age “had a right to rely upon the presence of such flagman and his failure to warn him of an 
approaching train . . . as an invitation to make the crossing in safety so far as an approaching train > 
concerned. (Chicago Junction Ry. Co. v. McAnrow, 114 Ill. App. 501, (1904). A later Illinois case per- 
mitted still further reliance to be placed upon the watchman by holding that neither the driver of the car 
nor his passengers can be held to have been guilty of contributory negligence if they cross upon reliance 
of a signal given by a ny pl a v. Hines, 217 i —_ 427, (1920). 

Ind. He could ans, at approaching and that it was safe to cross. (Evansville & T. H. 
R. Co. v. Berndt, 88 E. $12: S72 i ind 697 (1909) ; in (Lake Erie & W. R. Co., v. McFarren, 122 N. E. 
a 188 Ind. 113, ss19). the followi instruction was approved: “I hastrrest you that if said bell or gong 

sounded, plaintift had» right to, rely upon the fact that ‘no train or locomotive was coming 
in either directio . Close to said crossing.” 

The Kentucky court enld that it was the duty of the fagman to warn of approaching trains and that 
pany Ay RL EY gt Pe pep ff - fe 4 J 
gateman or flagman was y Soeesens ie duties, and might act on that presumption without being 
ws) of yy — “Sights v. v. Louisville & = se 78 S. W. 172; 117 Ky. (ise - Ky. Law Rep. 1548, 
(1904). (See also Southern Ry. Co. v. Burkholder, 9 W. 2nd 589 ; 264 Ky. 796 

Hy A poten gate or absent flagman is 1 aye assurance of safety and 4, ‘toeins invitation to make 

crossing” on a the ree may rely and act upon with ) oon limitations. (Woehrle v. Min- 
nesota Transfer Ry. Co., 84 N. 71; ; 82 Minn, ist: 52 L. R. 348, 1901) ; implied assurance of safety, 
(Flygen v. Chicago M. & St. P. Ry: Co., 182 N. W. 10; 115 Minn. is? (1911). 

N. Y. The Sost that the gates were open was held to have a bearing on the question of the ag ys 
contributory ce if they were lulled into a sense of security thereby. (McKelvey v. Delaware, L. & 
W. R. Co., 300 N. W. S. 1263 ; 258 App. Div. 109, (1938). 

Note 5. State v. Boston & Main R. R. 80 Me. 480, 444; 14 A. 36, (1888). 

Note 6. Penn. R. R. v. Stegemeir, 118 Ind. 305, 310 ; 20 N. E. 843, 846 (1888). 

Note 7. Traveler who failed to stop, look and listen at a crossing when the flagman displayed a white 
oe oe & eee & “was an assurance that the way was clear” and who was 
struck by a flying switch was held n be guilty of contributory negligence. (Alabama G. S. R. Co. v. 
Anderson, 109 Ala. 299; 19 19 So. sie (1898). Where crossing gates were raised when plaintiff reached 
defendant’s main track, which was close to and parallel with the side track on which he was injured: Held, 
that the open gates were an invitation to cross and an assurance that the way was clear and the plaintiff 
= not negligent as a matter of — in crossing without looking or listening for a train. (Chicago R. I. 

Ry. Co. v. Hamilton, 123 S. 379; 92 Ak. 400, (1909). Contributory negligence was held a ques- 
Gen tar’ the hay even where Santnealt Groce tutes car standing on an ag town crossing at 
night, in reliance on the belief that the wigwag which had ceased opera would continue to 
operate until trains had cleared the crossing. (Mallett v. "Southern Pac. Co., 65 3 P. | ‘93, (1987). 
An Illinois court held that persons desiring to cross a railroad at a public crossing at which a flagman 
stationed have a right to assume that the team ot ll know whether it is safe for them to cross, and 
will warn them if it is not. (Deheave v. Hines, 217 Ti. = 427 (1920). Crossing gates up and signal 
silent, Held: An invitation to cross and an aon S that no train is then dangerously approaching cross- 
— ~~ ay Ry. Co. v. Burkholder, 95 S. W. 2nd 589; 264 . 796 (1936). See also (Woehrle v. Minne- 
r Ry. Co., 84 N. W. 791; AY tine: 165; 52 L. R. 348 (1901). A New York Court recently 
indicated reed the fact that gates at a railroad crossing were Xs ‘of commission would bear on contributory 
negligence of Cy vehicle occupants killed in ——y Ny collision if they were “lulled into sense of security” 
i Ae not being lowered. (McKelvey v. Delaware L. & W. R. Co., 300 N. Y. S. 1263; 258 App. Div. 109, 

Note 8. 99 A. L. W. 729, 733, “In -- A 4 reversing a judgment for defendant, after a jury’s verdict 
for it, but concluding that defendant was , the court in Seelhorst v. Pontchartrain R. Co. (1929), 11 
La. A. p. 586, 123 ‘So. 626, took the eal ate view that absence of con negligence was conclusively 
shown in the case of an elde elderly pedestrian, who walked past a wigwag a’ 1 signal which was not work- 
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Other courts, notably the Pennsylvania court, have denied entirely the traveler's 
right to rely upon the warning,® saying, “‘If the rule to stop, look and listen were 
always observed, an accident at crossings, now so frequent, would rarely occur, ..... 
The rule itself is so valuable, is sustai by such abundant authority and is, moreover, 
founded upon such excellent commonsense reasons, that we will neither depart from 
it, nor allow it to be undermined by exceptions. It is clear and certain rule of duty, 
and a departure from it is more than evidence of negligence. It is negligence per se.*"!° 


Another, and by far the majority view, sometimes spoken of as a guard crossing 
doctrine," permits the traveler to place a limited amount of reliance upon the warning 
device furnished. The courts adopting this view generally treat the question of the 

laintiff’s contributory negligence in quite the same light if contributory negligence 
is considered under any other circumstances, without regard to the so called stop, 


ing, she having a ‘right to assume that there was no danger in making the crossing,’ and almost succeeded 
in clearing the last of six tracks when she was hit by a tender of an engine, attached to the forward end 
of which were two passenger cars, _ train havi come slowly after making a stop to take on and dis- 
engineer nor the fireman having seen her; the court 

eved, had seen the train, that it was only =. to ae 
track, and stating that the failure of the wigwag to operate would tend to confirm that view. A dissenting 
judge, who noted particularly that the pedestrian had — in the immediate vicinity almost thirty years, 


“And the decision of a trial judge, caine: Gan aaiene te ceed. thee tn Aten ato een ot 
horses drawing a farm wagon was free from contributory negligence where, after having waited for a 
west-bound freight to pass, he - oe upon the crossing, which was unprotected except for an automatic 
signal bell which was out of order and rang continuously, his view being so obstructed by the horses that 
he could not see the east-bound passenger oe ee See ee, oe Gee Se Erie R. Co. 
ie 219 N. Y. 343, 114 N. E. 399, Ann ag 1918A, 928 (writ of error dismissed for want of jurisdiction 

in (1918) 248 U. S. 369, 63 L. ed. 307, 39 S. Ct. 95).’ 

Note 9. La. A statute, act No. 12 of 1924 required travelers to stop, look and listen between 10 and 50 
feet from a crossings except when —_ by ~~ and gates. Held, that the failure of a 
wig-wag signal to operate did not constitute an invitation an automobile traveler to venture across 
as to relieve the traveler from the duty of auning to look a listen. (Dardenne v. Texas and P. Ry. Co., 
127 So. 458, 18 La. App. 262 (1930). 

Mass. When the rear end of defendant’s train, which had stood at a street crossing, had left half of 
the width of the street free, the gates rose and the plaintiff started to cross. As he stepped on the next 
track, he was struck by an engine backing on that track, in the opposite direction from that of the train. 

any act of observation as to whether anything was coming toward him on the latter 
track or that he looked or listened. Testimony of other witnesses indicated that the plaintiff ——y no 

cular care. Held, that a verdict was properly directed for the defendant. (Ellis v. Boston and M. R. 

. 438 N. E. 839 839, 169 Mass. 600 (1897). 

Ohio. The Ohio court has stated their position on this problem as follows: “When the view of such 
traveler in either direction is temporarily obstructed by a passing train, smoke, steam or dust | 
therefrom, Ss is the duty of such tenveler (* defer his crossing and —— in a place of any A until su 

ction has passed away and clear view is afforded,” this being 
by gates, bells, watchmen or completely unguarded. (Cincinnati Middleton and Dayton Motor Freight Com- 
eine Louisville & N. R. Co., 10 N. E. 2nd 448, 56 Ohio App. 246 (1937). 

A truck driver who failed either ~ look or listen before going on tracks at a pg A crossin, ~~ con- 





tributorily negligent notwithstanding his ae =: the fact that safety gates were when 
the trac! saying ‘yy safety devices do not exon a traveler from es his facilities of sight and 
a ang (Baltimore & O. R. Co. v. Lohrey, 6N.E E "(and 13, 54 Ohio App. 51). 


Pennsylvania doctrine aptly stated by Chief Justice Paxson in Greenwood v. Philadelphia W. & 
B. R. Co., 124 Pa. 572, 3 LE R. A. 44 (1889). “At the railroad crossing, the company had for some time 
kept a watchman and safety gates, which were lowered upon the approach of trains. U; oe ; ao 


question, when the horse approached the crossing, the gates were not lowered. 

out of order that morning, —_ not been repaired. The watchman displayed no light, and gave ~ 
warning. The ~t, O1T Lee in order to afford an opportun: 
look —~ | listen, nor did it even hecken | its speed, continued on, and was struck the train, and A 
plaintiff was nd injured. Under such circumstances, does the case come ‘in 
the liar rule, ‘stop, look and listen’? It was strongly urged upon the argument that the rule referred 


were up — conceding that the com ee Se a See sees & Saas ot Se one Ss 
out of order, 9et ep pealadlll wen clon bound ts Ge bis pest. Min bed no right to omit the ordinary precau- 
tions when approaching a railroad crossing merely because he finds the gates up. Machinery of all kinds 
is liable to be out of order, and may do just that at the eritical moment of the approach of a train. In all 
such cases the safety of the traveling public requires that each party shall be held to the exercise of due 


care. “Had this horse carriage near the crossing, instead of rushing on at reckless speed, this acci- 
——y would not have happened. train could have been seen for one Condes feet before the crossing 
If the rule to stop, look and listen were always observed, an accident at crossings, now so 


Soeguent, would rarely occur . . . the rule itself is so valuable, is sustained by such abundant authority and 

moreover, founded upon such excellent common-sense reasons, that we will neither depart from it, nor 
allow it to be undermined by exceptions. It is a clear and certain rule of duty and a departure from it is 
more than evidence of negligence. It is negligence per se.’ 


See also: 
Earle v. P. & R. E. 3. 248 Pa. 193, 93 Alt. 1 DO 1 (1915 
Serfoo v. Lehigh & E. R. R., 270 Pa. 306, 309, 113 Alt 370, 371 (1921). 


Zotter v. Lehigh Failey R. R., 280 Pa. i4, 24, 124 Alt. 284, 287 (1924). 
Atlantic Refining Co. v. New York, C. & St. L. R. Co., 67 Pa. Super Ct. 
Schofield v. Director General of of Railroads, 120 A. 449, ‘276 Pa. 508. 
Sharpless v. Delaware, L. & W. R. Co., 133 A. 636, 286 Pa. 439. 

O’Neill v. Reading Co., 145 A. 840, 296 Pa. 319. 


Note 10. Greenwood v. Philadelphia & W. R. R. Co. 124 Pa. 572, 3 L. R. A. 44, (1889). 
Note 11. Ogburn v. Atchison, T. & S. F. Ry. Co., 294 P. 491; 110 Cal. App. 587 (1931). 
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look and listen rule.!* This view permits much greater freedom in meting out justice 
in individual cases. 


Note 12. The federal courts have Davestitel, the decteine apshan of in the Goafutn cnee to bo unies 
mined eee oe a Se Se federal courts can now be considered as having adopted the 
crossing” doctrine as an exception to the stop, look and listen rule. 
oe Minn. L. R. 771, 781, Note 37). “In Wabash Ry. v. Gon. (C. C. A. 6th Cir. 1929) 32 * (24) 
697, the driver approached a guarded crossing in the daytime. The crossing gates were raised and 
view, was obstructed by sanding cars The driver looked both ways, —-, 4} f+ 
n started to lower the gates. He was qg- | 4H — traveling at an excessive speed. 
Piaintitt’ hed had Sadgunent in the lower court. On appeal, held that judgment be affirmed. The question of 
contributory soopny by failing to stop, look and listen was a question for the jury. The Goodman Case 
ee = the ground that here the raised gates contributed an invitation to cross and lessened 
the degree of care seuuived of the driver. 
“At least one other — ng wy Dg distinguished the Goodman Case partially on the same ground. 
Cae Pac. Ry. v. Slayton, C . 2nd Cir. 1928) 29 F. (2d) 687, followed in Silvey v. Lehigh EN. N. E. 
“4: C. A. 2nd Gir. 1932 62 F. 2a) 71, 72.) 

Wabash Ry. v. Walcezak, (C. C. A. 6th Cir. 1931) 49 F. ny 768, the driver’s father sued for injuries 
uttines by him ‘while riding as a passenger. The driver stopped 46 feet from the point of the collision and 
looked both ways. He did not see or hear a train and the attention of all the occupants of the car specifically 
was directed to the fact that the “flasher” signal was not flashing. He drove ahead and was struck by a 
train. There was conflicting evidence as to the extent to which his view was obstructed by standing cars. 


on the grou 
that since the “flasher” signal was net eeriiug, the degeee of eave nesded by the Gstver wes lessened by 
this invitation to cross in safety. 

“In T . St. Louis Southwestern Ry., . C. A. 5th Cir. 1929) 36 F. (2d) 217, the Sy not 
familiar the’ crossing, approached the tracks in the daytime, stopped, looked and listened and then 
drove onto the tracks and was struck by a train nich was “gliding” noiselessly. His a where he 
ceeges wae actrees ty seating tank ene. The evidence to the eilest that & had bean out of cum- 
mission for three weeks. The trial court directed a verdict for the defendant. On appeal, held that judg- 
ment be reversed. Whether the driver was guilty of contributory negligence was a question for the jury. 
The Goodman Case has no application since the failure of the electric gong to ring constituted an implied 
invitation to cross. 

“Other cases have been distinguished on the grounds that “the customary flagman et absent from his 

(Leuthold v. Pennsylvania R. R., Cc. C. A. er eth Cir. 1929), 33 F. (2d) 758) that the customary red 











was not placed upon the cr ‘ stein v. _— (C. C. A. 5th Cir. 1932) 61 F. (2d) 411), that 
the train was backing up without aw -y yh car, that it was dark, and that the driver looked, 
ie = a & O. 1,- v. Waid, (C. 4th Cir. 1928) 25 F. -~ $06). or that the driver did stop, look 
and | where he could have seen 3 = a heavy fog. (Norfold & W. Ry. v. Holbrook (C. C. A. 6th Cir. 
1928) ‘” (2a) 326.)” 
_ New Jersey has solved the problems involved in cases of this type by statute. Pa gy after the 
d of B v. yyy Co., 179 F. 577; 103 C. C. er 135; 29 L. R. (N. S.) 803, 18 Ann. 
= 851, (1910) in which it was held that the traveler was not entitled to rely on be failure of the watch- 


man to give a signal as an indication of — s- the following statute was passed : 

“Article 14— ACCIDENTS AT GRADE CROSSINGS. 48:12-82. Contributory negligence at crossings 
having safety gates jury question. Whenever a person is killed or injured by a a or train while 
attempting to cross the tracks at a crossing at which the railroad company shall have assumed to establish 
— maintain safety gates, and such gates were not —_ at least half a minute Seles such locomotive or 

in crossed the highway and until it had Ley by, the question whether the person so killed or injured 
jg or was not guilty of contributory “shall a question to be determined by the jury in all actions 
brought to recover damages for such loss of life or 2S injury. 

“48:12-83. Crossing not having protective device, contributory negligence jury question. In any action 
against a steam railroad company to recover damages pd A 4 or death occurring at any crossing * 


usually employed to warn and protect the traveling * bile = such injuries or death are alleged to be due 
to the negligence of the company, the plaintiff shall not be nonsuited on the ground of contributory negli- 
gence on the part of the person injured or killed, but it shall be left to the jury to determine w such 
person was exercising due and reasonable care under the conditions existing at the crossing at the time of 
such injury or death. 

“If the jury shall determine that the person injured or killed was not exercising due and reasonable care 
under the circumstances, the verdict shall be against the plaintiff and in favor of the defendant. 

“48:12-84. Traveler’s right to assume proper operation of safety devices at crossing. Whenever 
a railroad shall install any safety gates, bell or other device designed to pr “tect traveling public at any 
crossing, or has placed at such crossing, shall, during such hours as posted notice at the crossing shall 
specify, be entitled to assume that the safety gates or other warning appliances are in proper order and 
will be duly and properly operated, unless a written notice bearing the inscription “out of order” be 
in a conspicuous place at the crossing, or that the flagman will guard the crossing with sufficient care 
whereby the traveler will be warned of any danger in passing over the crossing. 

“In any action ye - for injuries to person or property or ee death caused at any crossing pro- 
tected as aforesaid, no plaintiff shall be barred of the action because of the failure of the person injured 
or killed to stop, look and listen before passing over the crossing.” 

One case in which the trial court had instructed the jury that if they found that the flagman had sig- 
naled the plaintiffs to cross, “the ~~ had a right to rely on the safety of the track without looking 
pA listening for an Uf pn train.” The Colorado court in criticizing that instruction said, “It is true 

that following flagman is an exercise of =~ care, but it is for the jury to determine 
mee it is a whole duty of the plaintiff.” (Denver & R. G. R. Co. v. Gustafson, 21 Colo. 393, 41 Pac. 505. 

The Delaware court defined the duty of a traveler at guarded crossings as “exercising reasonable care 
and caution, such as an ordinarily prudent and careful man would exercise under the circumstances.” 
(MacRobert v. Baltimore & O. R. Co., 138 A. 904, 3 W. W. Harr. 447. (1927). 


Other cases in which the traveler's duty has been considered quite without regard to the rigid ‘stop, 
look and listen rule’ and in which he was permitted to io rey e a certain extent upon the warning devices are 
numerous. (Louisville & N. R. Co. v. Cunningham Hd 104 So. 433, 218 Ala. Ra 1925) ; Birming- 
ham Southern R. Co. v. Harrison, 82 So. 534, 203 Ala. 284 (asia). Bush v. Brewer, 2 0S S. W. $22, 186 Ark. 
fog 00 Path 3 19 Gal, Western Pac. R. Co., 223 P. 588, 193 Cal. ‘212 (1924) ; as . Southern Pac. Co., 

509 (1981) ; Wessling v. Southern Pac. Co., 3 P. 2d 22, 116 Cal. ag. 447 (1981) ; Chicago 
Ry. Co. Wright, 102 il, Dp. zi (1806)? Standard’ Brewing Co, v. Erie R. Co., 167 Ill. App. 302 
“stay : bubsetvente R. Co. v. . 185 N. E. 160, 98 Ind. App. 439 (1983) : ; Crowley v. Chicago, B. & Q. 
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The question was recently before the Kansas court in the case of Lane v. Santa Fe. 
The accident out of which the suit arose occurred in Newton, Kansas, at a point 
where the defendant's tracks crossed the main street of the city. The crossing was 

ed by a bell and signal light system which were “‘operated by hand by a man 
in the signal tower." The plaintiff, after a ——- several times and avoided 
two switch engines, was waiting near the middle of the 10-track crossing while a 
passenger train crossed in front of him. The plaintiff introduced evidence to the effect 
that as soon as the passenger train passed, the signal light and the bell were turned 
off, and he started on across ——— on the signals” and was injured by a negli- 
gently operated switch engine. The defendant demurred to the plaintiff's evidence on 
the ground that it showed contributory negligence as a matter of law. 

The Kansas Court, in resolving this question, held that whether or not the plain- 
tiff was guilty of contributory negligence was one *‘of fact that should have been sub- 
mitted to the jury.’’ This case, while it is undoubtedly correct in its conclusion, 
leaves two vital questions often involved in this type of case unanswered. 

First, the case seems to indicate that the traveler is entitled to rely on a manually 
operated signal and is not entitled to rely on an automatic signal. This indication 
arose in the attempt to distinguish the case of Jacobs v. Railroad Co."* in which the 
court had held that the fact the bell was not ringing did not excuse the deceased from 
his duty to look and listen for ee ere 4 trains before going on the track, saying 
**an electric bell . . . . cannot be classed with a gate thrown across the street to prevent 
passing over railroad tracks; neither can it be classed with a flagman who stands in 
the street and stop those who desire to cross when there is danger." 

It is submitted that while the result in the Jacobs case is quite probably just and 
in accord with authority,'® that under the cases hereinafter cited the language quoted 
is no longer the law in Kansas and has little basis in reason and none whatsoever on 


authority. 





R. Co., 213 N. W. 403, 204 Iowa, 1385, 53 A. L. R. 964 (1927) ; Weston v. Hines, 193 P. 340, 107 Kan. 625 
(1920) ; Blanchard v. Maine Cent. R. Co., 100 A. 666, 116 Me. 179 (1917) ; State v. Baltimore & O. R. Co., 
145 A. 611, 157 Md. 256 (1929); Lockett v. Grand Trunk Western R. Co., 261 N. W. 306, 272 Mich. 219 
1935) ; Spenclay v. Grand Trunk Western Ry. Co., 280 N. W. 813 (1938) ; Benaway v. Pere Marquette Ry. 

., 295 N. W. 536 oe ; Haugen v. Northern Pac. BS -, 155 N. W. 1058, 182 Minn. 54 (1916) ; Wack 
v. St. Louis, I. M. S. Ry. Co., 157 S. W. 1070, 175 Mo. App. Ill. (1918) ; Rollinson v. Lusk, 217 S. W. 
328, 203 Mo. App. 31 (1920) ; Moore v. Hines, 241 S. W. 457, 210 Mo. App. 181 (1922) ; vere v. Boston & 
M. R. R. 75 A. 103, 75 N. H. (1910) ; Brender v. New York, O. & W. Ry. Co., 177 N. Y¥. S. 469, 188 
App. Div. 314 (1919). 

Note 18. 153 Kan. 1138, 98 F. 2d. 403, (1940). 

Note 14. 97 Kan. 247, 154 P. 1023 (1916). 

Note 15. Special findings ¢ the jury were to the effect that the plaintiff was traveling at 10 miles per 
hour and that from a point 28 feet from the crossing plaintiff could have seen the train a quarter of a mile 
down the track; thus, it is obvious that the plain’ did not exercise ordinary caution. result, there- 
fore, is in accord with those cases which that the traveler is guilty of contributory n ce as a 
matter of law as reasonable men could scarcely differ concerning whether or not the traveler exercised 
ordinary care for his own safety. 

Plaintiff attempted to cross a crossing guarded by a watchman who sat inattentive to plaintiff or the 
approaching train, relying upon the watchman’s inattention, and was injured 78 train which, had he 
looked, he could have seen approaching for a distance of two miles. The court, while refusing to apply the 
Pennsylvania rule, held: Plaintiff guilty of contri negligence as a matter of law when he steps in 
front of a rapidly moving train which was plainly visi had he taken the trouble to look. (Louisville & 
N. R. Co. v. Webb, 90 Ala. 185, 8 South. 518, 11 L. R. A. 674 (1890). 





The fact that signal lights were not flashing, held: not to relieve a traveler of using care commensurate 
with the known danger, particularly where there is an ample opportunity to get a clear and unobstructed 
view of an approaching train. (Price v. Chicago & E. I. Ry. Co., 270 Ill. App. 111 (1934). 

Fact that flashing signal system at railroad crossing is not operating, although an indication to traveler 
that it is safe to cross, does not release traveler from duty of using reasonable care for his own safety. 
(Grubb v. Illinois Terminal Co., 8 N. E. (2d) 934 (1987). 

“Where railroad had provided gates at street crossing, and where view of train could be had for at 
least two squares by one within 50 feet of crossing, automobilist who crossed track without stopping, look- 
ing, or listening, and was struck by slowly moving train, HELD, contributorily negligent as matter of law, 
isle wun at crossing had not been closed.” (Gibbens v. New Orleans Terminal Co., 105 So. 367, 

“Where crossing gates were up when pedestrian started across railroad crossing at a point where there 
appeared to be an unobstructed view for several hundred feet, pedestrian could not abandon care for his 
own safety, or rely w performance of their duties by railroad’s agents, but was under obligation to use 
common ce to exert reasonable effort to discover everything within the range of his and 
hearing which would imperil his safety if he continued across tracks.” (Petrone v. New York Cent. R. Co., 
17 N. E. 2d 158 (Mass. 1939). 

“In action for personal injuries and to automobile in collision at railroad crossing, at which 
plaintiff knew flagman was usually stationed, absent at the time, where plaintiff looked in direction 
f wae when Fh WY Sy SS ta ee wan sate, De yee qutly of 

tributory negligence in see approaching train.” (Buelow v. cago, R, I. . Ry. Co., 
N. W. 571, 164 Minn. 52 (1925). - . - ” 
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In order to determine the effect of the presence or absence of an automatic warning 
device, it is appropriate to examine the cases of Webe v. Railway Co.,"* involving an 
accident at an unguarded crossing, and Peterson v. Railway Co." involving almost the 
same factual circumstances with the —_ exception that in the Peterson case the 
crossing was guarded by an automatic bell and gong which at the time of the accident 
was not working. Both cases involved accidents at a crossing where the view was so 
obstructed that the front end of a car would be upon the track before the driver was 
in a position to see approaching trains. In the Wehe case, involving the unguarded 
crossing, the court defined the driver's duty in the following language, ‘‘Under the 
circumstances surrounding this case, the plaintiff, being unable to see the engine and 
cars on the track until his machine was in a place of danger, was as a matter of law 
required to stop his automobile and see (by getting out) whether or not there was 
an engine or cars coming before he drove his automobile on the defendant's tracks."’ 
In the Peterson case the court held, ‘‘Whether the plaintiff did all that a prudent man 
would do considering all the circumstances, or whether he was guilty of contributory 
negligence was a question for the jury.’’ While no mention was made of the Jacobs 
case and although its problems were not discussed, the cases indicate a tendency on 
the part of the court to recognize that the traveler does have a right to rely to a certain 
extent upon the silence of an automatic signal. 


A still further indication of the court's attitude on the question was given in the 
case of Kindig v. Atchison Topeka and Santa Fe,"* in which Judge Harvey interpreted 
the Jacobs case as indicating that less reliance could be placed on an automatic si a 
than upon a flagman,’* but followed by saying that the traveler was not entitl 

“rely entirely’’ on either an automatic signal or a watchman, but must still use ‘due 
care for his own safety."’ In determining whether the traveler has exercised due care 
Judge Harvey said, ‘these (either the silent signal or absent watchman) are potent 
factors to be taken into consideration by the jury in determining his contributory neg- 
ligence.**?° 





“When collision between a train and motor pane occurs at noon on a clear day at a grade crossing 
teen te die than ions at tie alee a oe tonveler eam One qtome the wack tor 6000 dest be 
the direction from which the train approaches, with nothing to obstruct his view or to prevent him from 
looking after he gets within 35 feet of the track, and the collision occurs on the third of three tracks, 
traveler’s failure to look is contributory negligence barring right to recover for his death, notwithstanding 
allege failure of automatic signal lights to flash.” (Cline v. Southern Ry. Co., 31 F. Supp. 657 (1940). 

“Where automobile driver, with unobstructed aed for 700 feet, drove on track at 12 miles an hour, 
without stopping, looking, or listening, immediately after the engineer, seeing that the gates were open, 
~~) yt 4k. with more than usual Gouall foren, the driver wos net entitied 6s rely emcbesively on the inst 
that the ga . since an ordinarily prudent man would have looked before going on the track.” 
(Geoffroy v. "New York, N. N. H. & H. R. Co., 104 A. 883, 42 R. I. 20 (1918). 

Note 16. 97 Kan. 794, 156 Pac. 742, L. R. A. 196 E., 455 (1916). 

Note 17. 115 Kan. 751, 225 Pac. 116 (1924). 

Note 18. 183 Kan. 459, 1 Pac. (2d) 75 (1981). 

Note 19. 183 Kan. 459, at 462 (1931). 

Note 20. “The extent to which a traveler may rely on the assurance of safety arising from the absence 
of the flagman at a crossing, i & which he a familiar, | is generally a question of fact for the jury, from 
which it be Ly ey only where the deduction from the circumstances is inevitably that of negligence.” 
—_ estern Pac. R. Co., 223 P. 553, 193 Cal. as tl (1924). 

” re, in an action for death in a —_w— | accident, it appeared that there was an automatic alarm 
Sy at rn crossing and that it did not oe. such fact did not, as a matter of law, give —y -y ~ the right 

to presume that the way was clear; but it was a circumstance to be considered by the jury n determining 
the question of due care.” (Southern Indiana Ry. Co. v. Corps, 76 N. E. 902, 87 Ind. Appl. ay (1926). 

“Presence of watchman at railroad crossing and his failure to give warning does not relieve one desir- 
ing to cross from exercise of care, but circumstances may be considered i hn determining what precautions a 
5 person would have exercised.” (New York, C. & St. L. R. Co. v. Shields, 112 N. E. 762, 185 Ind. 


“In an action for death in a railroad crossing accident, the —- 7 to oo au that the raising of the 
oom was mm an invitation to pass, nor an assurance of safety, was , that = bene a question for the 

” (1908 Digs v. Long Island R. Co., 109 N. Y. 8S. 1076. 1: 126 et Div. , Judgment affirmed 87 
NE E. 1126, 194 N. Y. 526). 

“Where a peticent ane, stationed a flagman at a crossing h not required to do so, that fact may 
be , coneaae by the jury in determining shether one who Ay 4 an iopen had been stationed there 

tributorily negligent in approaching the crossing without warni rom the flagman. Elias v 

Lehigh | Valley R. on 123 N. E. 73, 226 N. "Y. 154, suveraing judgment 10M. v3 Y. S. 996, 174 App. Div. 928.) 

“The view of the crossing was obstructed from the west until very near the tracks. At 80 feet from the 
tracks they were visible 350 0 feet t to the east, this distance increasing as the tracks were neared. Plaintiff 
looked east when 80 feet from _. tracks, then confined his attentions to the watchman’s shanty and to the 
west. He was struck by a | ine used for inspection work, coming from the east at 45 mph. The 
watchman gave no A AS a he seems to have been in in his shanty. Lower court held plaintiff was 

guilty of contributory negligence as a matter of law. 

“Held: Contributory negligence in this case question for the jury. In reaching this i 

some stress on the absence of oF tae taguen ant aes Os oes nth wae 0 Ge ah 
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It is submitted, therefore, that the yee used in the Jacobs case is no longer the 
law in Kansas. The action of the court in ho ding obsequies over the Jacobs doctrine 
was proper although it had been dead for years. 


The second question is in reality a corollary of the pa crossing rule. If the 
traveler is not required to exercise that degree of care that is required at unguarded 
crossings, viz., look and listen (stop if necessary), what degree of care is he required 
to exercise? Neither the main case nor any of the other Kansas cases have definitely 
limited the province of the jury in determining the contributory negligence of the 
traveler at guarded crossing, thus leaving the w "y open to the inference that the 
question of contributory negligence is a/ways one for the jury if the accident occurs 
at a guarded crossing.*! The evidence in the Lane case indicated that at the time the 
plaintiff stepped on to the track where he was injured, the engine which struck him 
was moving slowly, in plain view, on a well lighted crossing, less than 25 feet away. 
The plaintiff's own testimony indicated that he looked neither up nor down the track 
to see if other trains were coming. Even so the plaintiff's contributory negligence was 
held to be a question for the jury. Does this mean that a traveler approaching a guarded 
crossing at which the gates are open or the flagman is inattentive, may go blindly 
forward to his destruction and never be guilty of contributory negligence as a matter 
of law? 

While the case is undoubtedly open to the above interpretation, the writer is 
inclined to believe that it was not the intention of the court. Previous opinions of this 
court indicated no such intention,”* and other jurisdictions ee. the so called 

**guarded crossing rule’’ have limited its application to cases in which it did not con- 
clusively appear that the traveler had failed to exercise due care.* 





in, but as bearing upon the question as to whether the caution he did use was adequate. Where... a 
railroad has stationed flagman at a crossing, that fact, as to one who knows it and has come to rely upon 
it, may be considered Le a jury in deciding whether under all the circumstances he has used reasonable care 
for his protection of a flagman may well affect the vigilance they would otherwise have 
required of an ae. traveler. ” (Elias v. Lehigh Valley R. Co., 123 N. E. 73, 226. x. Y. 154). 

“Operation 2. nonoperation of safety signal at railroad crossing is circumstance which should be given 
substantial effect in determining whether conduct of traveler at such crossing should be submitted to jury 
or judged if by court upon question of traveler’s alleged contributory negligence.”’ (Lindekugel v. 
Spokane, P. & S. Ry. Co., 42 P. 24 907. 149 Or. 634, 99 A. L. R. 721.) 

Note 21. There are several cases in which courts have left the question of the traveler’s contributory 
negligence to the jury in spite of the ae =e the accident occurred at a “yy re the view of the 
oe yx not obstructed and there parent reason for his failure see the train. (Chicago & 
E. I. R. Co. v. Schmitz, 71 N. E. 1050, 2th Tu. wrt affirming judgment 113 i, pn 295 (see) ; ; Brose v. 
Chicago Great Western R. Co., 171 N. W. 149, 185 Iowa, 867 Gem?) é 7 & O. Windsor, 
126 1 119, 146 Md. 429 (1924) ; Lundergan v. New York Cent. & H. R. R., 89 N. E. 625, 203 Mass. 460 

1909) ; Brink v. Erie R. Co., 179 N. Y. S. 848, 190 my 52 La 527 “(ie0y : Siever v. Pittsburgh, C., C. & 

t. L. Ry. Co., 97 A. 116, 252 Pa. 1 (1916); rene Co., v. Gilbert, 1 174 S. W. 812, = "Tenn. 
20 ae : Southern Ry. Co. v. Penley, 134 S. W. 2d 177 Tibee) ; Southern R. Co. v. Campbell, . E. 2d 

Note 22. 107 Kan. 625, 193 Pac. 340 (1920). 

Note 23. , “Absence of flagman does not absolve one attempting tracks from duty of using 
ordinary care.” (Robbins v. Southern Pac. Co., 283 P. 850, 102 Cal. y 4 Tee «iba (1930). 

“Travelers may peeceme that, if bell or gong maintained by railroad company for long time at crossing 
is not iyo they may pass over safely in exercise of due care and caution, nothing appearing to con- 
trary, but failure to o_ bell or give other proper warning does not excuse traveler from exercising reason- 
able care and caution.” yoy v. oe & S. R. Co., 236 P. 566, 77 Colo. 225 (1925). 

“The —. to give the signal d ot excuse a traveler from exercising reasonable care.”” (Welch v. 
Baltimore & O. R. Co., 76 _ 50, 7 uenoulll. 140 (1908). 

“Traveler is not absolved from exercise of care by reason of absence of flagman. 

“Knowledge that flagman is stationed at crossing does not relieve traveler from duty of using due care.” 
(Gray v. Pennsylvania R. Co., 139 A. 66, 3 W. W. Harr. 459 (1927). 

“When gates at a crossing are kept closed when trains are approaching and open when they are not, 
the fact that they are open is an invitation to the public to cross, and persons desiring to cross have a right 
to assume that they can do so without a by approaching trains, though a Ee are not thereby 
— “from exercising ordinary care for ir own ates or from semes to other notices or warning 
2 % _ of trains.” (Schulte v. Louisville & H. R. Co., 108 S, W. 941, 128 Ky. 627, 38 Ky. Law 

Held: “One driving onto a railroad at a crossing, where the gates were negligently left up though a 
train is approaching, must use “ordinary care,”’ such care as an egy’ prudent person would use under 
the same or similar circumstances.” (Louisville & N. R. Co. v. Roth, 114 S. W. 264, 180 Ky. 759 (1908). 

“The right of a person, about to cross a railroad track, to rely x. the signal of watchman does not 
go to the extent of absolutely absolving traveler from any care whatever for his safety, or excuse reckless 
conduct on his part, but that it merely exacts of him a less degree of care in looking for trains.” (Moeller 
v. Missouri Pac. R. Co., 272 S. W. 990 (1925). 

“The erection of gates or other devices at a railroad crossing to warn travelers of approaching trains 
does not excuse a traveler at such a crossing from exercising ordinary care.” (Kimball v. Friend’s Adm’r., 
95 Va. 125, 27 S. E. 901 (1897). 

le the same degree of care is not required of one approaching a railroad crossing where, by a city 
oitian gates are required to be kept to give warning of qpescading trains, yet he must exercise that 
degree of care ‘which an ordinarily erudens man would exercise under like circumstances before going on 
the track.”” (Rangeley’s Adm’r. v. Southern Ry. Co. 30 S. E. 386, 95 Va. 715 (1898). 
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The facts in the instant case were not so simple as the above interpretation would 
indicate, but on the contrary were such as would be very confusing to the traveler. 
They were much too complicated to present a pure legal question and the court quite 
prometty left the — of contributory negligence to the jury. Furthermore, the 


rief presented on behalf of the railroad did not raise the issue** but rather cited and 
discussed cases involving accidents at unguarded crossings and relied upon the Jacobs 
case as authority that the warning device did not alter the duty of the traveler to 
look and listen. 

With the exception of the distinction made between the automatic and manually 
operated warning devices, the case places the Kansas law quite in accord with the 
weight of authority. This case seems to establish the quested crossing doctrine as an 
exception to the so called “‘stop, look and listen’’ rule, and may be hailed as another 
step away from inflexible rules of law, which, while so easy of application, are so 
often a barrier to the fair administration of justice. 


Craupe Rice 
Washburn Law School. 


“Erection of gates, gongs or other devices at railroad crossings to warn travelers of approaching trains 
does not excuse traveler from exercising ordinary care and caution, but generally, where gate is open or 
gong silent, same degree of care is not required as if there were no such invitation to cross; question of 
contributory negligence, in such cases, usually being for jury.” (Etheridge v. Norfolk Southern R. Co. 129 
S. E. 680, 143 Va. 789 (1925). 

“Neither electric gongs nor tes at railroad crossing relieve approaching traveler from exercise of 
ordinary care and caution.” (Norfolk & W. Ry. Co. v. Wellons’ Adm’r. 154 8S. 576, 155 Va. 218 (1980). 


open gates, silent bell, or absent flagman constitute “assurance of safety,”’ traveler is not 
excused from ng precautions.” (Gallagher v. Montpelier & Wells R. R. R., 137 A. 207, 
100 Vt. 299, 52 A. L. R. 744 (1927). 


Note 24. See appellant's brief. 


x * * 
CASE COMMENTS 


Emergency and Property Rights 


On February 16 of the current year the Supreme Court of the United States handed 
down the opinion in United States v. Bethlehem Steel Corporation ‘ in which the following 
statement appeared: 

**. .. The captain of a ship in distress on the high seas who is completely at 
the mercy of his salvor cannot be likened to a sovereign power dealing with an 
individual contractor. We cannot regard the government of the United States 
at war as so powerless that it must seck the organization of a private corpora- 
tion as a helpless suppliant. The Constitution art. 1, Para. 8, grants to Congress 
power ‘to raise and support Armies,’ ‘to provide and maintain a Navy, and to 
make all laws necessary and proper’ to c these powers into execution. 
Under this authority Congress can draft men for battle service . . . (and)... 
its power to draft business organizations to support the fighting men who risk their lives 
can be no less.” 

This opinion airs the problem that we have before us constantly in ‘‘these times which 
try men’s souls,”’ that is, to what extent will the present emergency affect property 
rights? Our conflict arises over the desire to preserve vested interests in property and 
rights appertaining thereto as opposed to the problem ted by public necessity, 
demanding the citizen's property for the protection of our country as well as the 
citizen himself. The vital importance of these doctrines at this time is something 
that no one, lawyer and layman alike, should overlook. In this most recent pro- 
nouncement of policy by Mr. Justice Black, speaking for the Supreme Court of the 
United States, we have the doctrine in its most simple form. Now, it is for us to look 
behind the scenes to discover the circumstances behind the principal case. 


1. 62 Sup. Ct. 581 (1942). 
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In the early history of our United States, the desire to foster economic develop- 
ment in our country necessarily gave rise to a set of ideals which fostered free com- 
petition and leaned liberally toward the industrialists. This has been reflected by the 
growth of our country—economically and politically—and everything pointed in 
the direction of *‘freedom in business.’ America had the advantage of a competitive 
system that brought progressive men and methods to the front and thereby equalized 
our struggle with the more highly developed European economies. Prof. Arthur T. 
Hadley in a paper on the ‘‘Constitutional Position of the Property Owner'’* traces the 

litical-industrial development of the United States and points out that in the fram- 
ing of our Constitution factors entered in so that the confiscation of property without 
due process of law was interposed. This constitutional prohibition was inserted 
because ‘‘the states rights men feared that the federal government might, under the 
stress of military necessity, pursue an arbitrary policy of confiscation. Fhe federalists, 
or national party, feared that one or more of the states might pursue the same policy 
under the influence of sectional jealousy. To avoid this double danger, both parties 
united on a constitutional provision which prevented the legislature or executive, 
either of the nation or of the individual state, from taking property without allowing 
judicial inquiry into the public necessity involved, and without making full compen- 
sation; likewise, the constitutional prohibition against the states impairing obliga: 
tions of contract was inserted.’"* Thus, the courts became the arbitrators between the 
legislature and the property owners. This power granted to the courts is “perhaps 
the most distinctive feature of the American Constitution.” 


A brief refreshment of early American history shows us that this trend toward the 
protection of property rights led us into a basic economy of predominately strong 
men, who had a natural tendency to overlook the abuses of a system under which the 
weaker members suffered—thus was forgotten one of the reasons why a small group 
of Pilgrims braved the stormy Atlantic and landed upon Plymouth Rock in 1620. 
Perhaps this trend toward an aristocracy, based upon property rights, was justified 
when one considers that they contributed so much to the country as a whole. The 
ever increasing aid that was given to foster the expanding industrial and commercial 
capitalism— protective tariffs, land grants to railways, protection of foreign markets 
and investments, and other favorable governmental actions in general—tended to 
establish a precedent for the government, yes, even the courts, to be on the side of 
those having vested property interests.‘ But, of course, as the government expanded 
and the country developed, the encroachment of the oo upon property rights 
became more and more —— Professor Robert E. Cushman, in his discussion of 
the ‘Social and Economic Interpretation of the Fourteenth Amendment’’® shows the trend 
that has been followed in interpretation of the ‘due process’’ clauses. He shows these 
to be processes starting with the idea of judicial non-interference; then going through 
successive stages of mechanical or legalistic interpretation, realistic, and finally the 
present movement toward judicial self denial.* But, as the Fourteenth Amendment 
applies to the states, so does the Fifth Amendment of the Constitution limit the power 
of the federal government. And, as our economy continued, the cost of being a citizen 
of our great nation began to rise and the restrictions that are of necessity imposed 
upon each of us for the preservation of our lives, liberty, and property, began to be 


2. SELECTED ESSAYS ON CONSTITUTIONAL LAW, Vol. 2, p. 1. 

3. Hadley, supra, page 2. Perhaps Professor Hadley does not mean to convey the idea that property cannot 
be confiscated by the state in time of necessity. Rose v. State, (Calif.) 123 Pac. (2) 505, 516 (1942) 
indicates that through the exercise of the police power, property may be taken, even destroyed in the 
instance of emergency. This will be fully discussed later in a treatment of police power. 

4. Hadley, supra, page 3. Perhaps Professor Hadley’s views are tainted with political theory, but as 
Americans, we must face the facts. But, we must not consider his views alone without remembering 
that this was the experimental of our government, and that naturally one could not expect our 
present economic system to spring 1 grown and beautiful from the head of some gracious god. This 
following of the “Hamiltonian” policy was meant by its proponents to be correlated with the operation 
of a strong centralized government, and that no government can be strong without some control over 
property is self evident. 

. 20 Mich. L. R. 787 (1922). 

6. In regard to the present view, it might be well to note the illustrative case of Block v. Hirsch, 256 U. S. 
135 (1920) in which the Court stated that a declaration by the Legislature concerning public conditions 
that, by necessity and public duty, it must know, such declaration is entitled to at least great respect. 

emergency declared by the statute did exist must be assumed.” 
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more and more felt. That the Constitution is all powerful cannot be disputed’ and 
since this sovereignty has been delegated by the people to the government, that it 
has power to act within the limits of the powers granted in this document is elemen- 
tary. ‘It was never the purpose to produce a useless or impotent government but to 
cfeate a yee ge nage with the oa to protect its citizens and provide for the 


safety and good order of society.’"* So, in 1871 when the Legislature of Illinois took 
it upon itself to regulate grain elevators, the authority was undoubtedly present, 
but due to this background that we have been developing, it came as a startling move 
to the elevator owners. ° 


In Munn v. Illinois the Court stated a principle, though certainly not new, that 
was a codification of the doctrine into which we are now approaching; namely, the 
“Social Compact Theory.’ To quote from the Court, 


‘When one becomes a member of society, he necessarily parts with some 
rights or privileges which, as an individual not affected by his relation to 
others, he might retain. ‘A body politic’ as aptly defined in the preamble of the 
Constitution of Massachusetts, ‘is a social compact by which the whole people 
covenants with each citizen, and each citizen with the whole people, that all 
shall be governed by certain laws for the common good.’ This does not confer 
power upon the whole people to control rights which are purely and exclusively 
private, but it does authorize the establishment of laws requiring each citizen to 
so conduct himself, and so use his own property, as not unnecessarily to injure 
another. This is the very essence of government . . ."’!° 


Since the time of the Munn case, the path has been more or less definitely followed 
and the courts have recognized that although the norm has been and is freedom from 
regulation, neither contract nor property rights are absolute; for the government 
cannot exist if the citizen may at his will use his property to the detriment of his 
fellows, or exercise his freedom of contract to work them harm. ‘‘Equally fundamental 
with the private right is that of the public to regulate it in the common interest.’""! 
So, the doctrine was brought to light that there will be public regulation of property 
interests to the extent that is demanded by the social compact and public necessity. 
Going hand in hand with the above line of cases are those involving the exercise of 
the police power for the ego of health, safety, order, morals and the various 
other categories under which the exercise falls. Perhaps all of the regulations im- 
posed upon our society are in the nature of the exercise of the police power, as its 
exercise is usually considered to “‘spring from the obligation of the state to protect 
its citizens and for the safety and good order of society.’"'* Under it there is no un- 
restricted authority to accomplish whatever the public may presently desire. It is 
the governmental power of self protection, and permits reasonable regulation of 
rights and property in particulars essential to the preservation of the community 
from injury. As has been pointed out, the due process clauses of the Fourteenth and 
Fifth Amendments are limits upon the state and the federal governments in the exer- 
cise of their powers over property, and most of the states have self-imposed limits 
regulating their exercise of the police power in their respective state constitutions. 
However, the general treatment is that when it becomes necessary for the politically 
organized society to condemn private mag wd for — use, all of the governments 
may exercise their power of eminent domain. The distinction between what is 
strictly known as the ‘police power’’ and the doctrine of eminent domain, is that 
7. “. . . The Constitution is the deliberate will of the people that the determination of the organized govern- 
ment, within the range of its mandate, is the ultimate expression of the whole people — of sovereignty. 
Until recalled by the principal, the organized government, representing the people, acts as if it were 
the sovereign, and, being accountable to no man and subject to no superior jurisdiction, is commonly and 


properly said to be the sovereign. The Constitution declares this function in the express terms of the 
supremacy clause.” J. B. Smith’s Jurisprudence and Constitutional Canon, 28 Va. L. R. 129, 138 (1941). 


. ADEQUACY OF THE CONSTITUTION, page 107 (1989). 

. Munn v. Illinois, 94 U. S. 118 (1876). 

. Munn vy. Illinois, ere, at page 124. For discussion see Dr. J. B. Smith’s STUDIES IN THE ADE- 

QUACY OF THE CONSTITUTION, pages 112 and following (1939). 

11. Nebbia v. New York, 291 U. S. 502 (1934). See, also, ADEQUACY OF THE CONSTITUTION, page 
114 (1939). The latter points out that in the “business affected with a public interest,” labor cases, 
commerce, license, anti-trust, etc., cases, that this has been the underlying doctrine. 

. New York & N.E.R. Co. v. Bristol, 151 U. S. 556, 14 S. Ct. Rep. 437 (1893). 
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the police power is generally thought of as being an inherent power that can be exer- 
pret without speed taphhesbee Sesetent, while in the case of the exercise of 
eminent domain, there must be strict conformance with the legislative authority." 
All private property is held subject to the power of eminent domain, whether it be 
_ fealty or personalty, tangible or intangible; franchises and contracts are deemed 
property in this connection. The general rule is that pro may be condemned for 
a public use regardless of who owns it. The property of the United States may not, 
however, be condemned under the authority derived from a state, but that of the 
State appears to some extent to be capable of being condemned under authority de- 
rived from the United States.'* All of this only tends to establish more firmly that 
pro interests must of necessity be and are subservient to the State. Another point 
of departure is that through the very theory of the police power dangerous conditions 
can be removed without the requirement of condemnation proceedings, compensation, 
and the operation of due process of law in the strict sense of the word. In most states, 
however, there are statutory provisions for the public to bear the cost; all of which 
is based upon the theory that the destruction is for the benefit of the public at large. 

Today we are confronted with the greatest emergency that our country has ever 
known. Prior to that fateful December 7, of 1941, our government had recognized 
the danger that was threatening us more strongly each da . Sensing the danger, our 
Congress gave our President power to deal with those indeserialiots who might fail 
to cooperate with the national defense effort; this power came in the form of an act 
which enabled him to conscript industry.'* In addition to the priority given to govern- 
mental defense orders, as has been indicated, those plants refusing to cooperate in 
addition to being taken over by the government would suffer a penalty imposed upon 
the persons responsible for such failure. This penalty upon conviction is stated to be 
imprisonment for not more than three years and a fine not exceeding $50,000.00. The 
forerunner to this Act was the Industrial Mobilization Plan** which was devised in 
1939, and in which was stated the general procedure that all industry would be 
expected to undertake in the advent of an extreme emergency. It could hardly be 
argued under the general welfare clause of our Constitution, that such an infringe- 
ment on property rights is not justifiable. Many other acts have been by the 
Congress, but those of vital importance now are the War Powers Acts. The First War 
Powers Act’ in general, gave the President wide discretionary powers over communi- 
cations, additional priorities, trading with the enemy, etc., but the main provision 
was in the power given him to reorganize the Executive Bureaus in the interest of 
more efficient concentration of government. At this time, a point that must be noted 
is that, despite the fact that this wide power was delegated to the President, there 
was a restriction that the General Accounting Office was preserved untouched. This, 
to me, shows that even in the time of great stress that the people will be assured of an 
accounting, and is an added assurance that our democracy can still be preserved in the 
most straining circumstances. Probably the most important singular act is that en- 
titled the Second War Powers Act.'* The government recognized that in addition to 
the power of confiscation of industrial property for war production, that under the regu- 
lations then existing there was really no satisfactory way to quickly utilize private 
pro that was needed for the defense effort. Therefore, this act provides that in 
addition to the regular methods available in acquiring property a new method is 
allowed. This new, swift method only requires chat a petition of condemnation be 
filed; then there may be an entrance upon and immediate use of property. There is no 
longer the need for a formal appraisal and condemnation before the entrance; this is 


13. Rottschaefer, CONSTITUTIONAL LAW, 691; Ex Rameriz, (Calif.) 226 P. 914, 921 (1924) ; 
Neer v. State Live Stock Sanitary Board, (N. -) 168 N. W. 601 (1918). 

14. Rottschaefer, supra, page 703. 

15. Section 9 of Public Act No. 783, 76th Congress, approved Sept. 16, 1940; War Law Service, sec. 1051. 
In the latter it is noted that this section gives the President power, acting through Army and Navy 
heads to take over any plant or plants which refuses to accept or give preference to orders for defense 
material. It is also indicated by a letter from the President shortly after the confirmation of this 
authority that the section would be strictly enforced. 

16. War Department Release, 1939. 

17. December 18, 1941. 

18. Public Law No. 507, 77th Congress, approved March 27, 1942; War Law Service, Sec. 2208. 
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all provided for after occupation by the government. These acts, so far presented, are 
the principal acts which affect the property rights of individuals. In addition, one 
probably should mention that many other former civil liberties have been greatly 
curtailed; freedom of speech, action that would jeopardize the lives of our soldiers 
and the defense of our nation, can no longer be tolerated. But, since our thesis is 
mainly concerned with the effect of the emergency upon property rights, let us see 
what these acts have done to property rights. 


A similar act to the one which now entitles the President to confiscate industrial 
property was in force in the last war,'* and since we have had longer to observe the 
effects of it than our new bill, the cases and rulings that arose from the old bill are 
valuable precedents. The 1917 Act was nearly similar to our present one in many 
respects, and, a point, that should be noted in passing which is of great significance, 
is that in every instance of emergency legislation which allows the governmental 
——— of property that there is an adequate provision for the payment of 
full and just compensation for all property so taken. In Moore and Tierney v. Roxford Knittin 
Co.,?° the above section was held valid. Further points of interest that were decide 
are: that no liability attached to a civilian company who was forced to set aside 
previous commercial commitments to produce war materials under this section, and 
that all manufactures and private persons are presumed to have contracted with ref- 
erence to the power of the government to demand priorities. A further point was 
brought out in Buffalo Union Furnace Co. v. United States," in which it was noted that 
all such government contracts were made subject to implied cancellation when the 
emergency ceases. The government is liable only for the reasonable value of the part 
of the bee taken, as determined at the time of the taking, and is not to be made 
liable for the incidental damage that may occur to other portions of the plant over 
which it exercises no control.” As the industrialist is not liable to his consumer for 
damages suffered from his failure to perform, neither can the contractee recover 
damages from the government under the Fifth Amendment of the Constitution, since 
for consequential loss or injury resulting from lawful governmental action the law 
affords no remedy.* There can be no recovery for prospective profits under government 
war contracts, yet, strange enough, one contracting with the government for the 
construction of a building and equipment for the manufacturing of war profits has 
been allowed to recover reasonable expenditures over his initial estimate.** Secin 
what has been done in these decisions on the prior act, one can anticipate some o: 


the cases that will arise under the present one. to the fact that the second act is 
not merely a reenactment of the previous one, there are bound to be differences in 
in tation, but I believe that I am safe in saying that these old precedents will 


be followed to a great extent. 


Under the wide power given to the President by the Second War Powers Act®™ he 
has taken some steps of great significance in regard to property rights; these steps 
have not been disclosed in full as yet, but actions under Public Act No. 783** which 

ave the President the power to confiscate production plants and war goods have 
Seen observed for the past nine months. Such actions have included the granting of 
the right of eminent domain in the construction of a pipe line for national defense;?” 
taking over the Peoria and Western R.R. Co. to settle a labor dispute of the railroad; 
seizure of aircraft plants;** seizure of shipbuilding companies;*® and the recent order 


19. Naval Appropriations Bill of March 4, 1917 ; U.S.C.A. 50-82. 

20. 250 Fed. 278 (1918), affirmed 265 Fed. 177 (1920), certiorari denied, 253 U. S. 498 (1920). 

21. 283 Fed. 673, 674 (1922). 

22. Parish v. United States, 57 Ct. Cl. 529 (1922). 

23. Ommia Commercial Co. v. United States, 43 S. Ct. 487 (1923). 

24. Barrett Co. v. United States, (Ct. Cl.) (1927), 47 S. Ct. 409, 278 U. S. 227, 71 L. Ed. 621 (1927). 

25. Supra, note 18. 

26. See note 15, supra. 

27. sygtemation of the President No. 2505, Aug. 23, 1941; No. 2508, Sept. 8, 1941, and No. 2517, Oct. 1, 


28. Executive Order No. 8928 ; returned by Executive Order No. 8814. 


29. By order of the President, Aug. 28, 1941, Executive Order No. 8868; returned to private ownership on 
Jan. 5, 1942, by Executive Order No. 9012. 
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taking over the entire Merchant Marine not already in government service.*° By 
these acts it is indicated that the industries of the United States are being put in the 
same position as the fighting men of our nation—some of whom are being conscripted 
—and are being obliged to undertake their ‘‘privilege of military . . . service.’’* The 
Selective Service Act was held valid even before the war upon the theory that “‘peace 
time registration enacted in a national emergency by Congress pursuant to obligations 
under the Constitution to support and maintain the Constitution and to provide for 
the common defense.** In United States v. Dewey,™ the defendant was given a three 
year sentence for failing to register. This shows the duty of individuals and this is 

obably indicative of the treatment that would be given an officer of an industrial 

rm that failed to cooperate with the national defense effort, with the additional 
factor that there is great likelihood that the $50,000.00 fine would be imposed too 
in accordance with Se terms of the empowering act. 


To show the extent to which we have gone to protect our country and its people, 
the War Relocation Authority, which was established by Executive Order in the 
Office of Emergency Management, was given authority to formulate and effectuate a 

ogram for evacuation of specified persons from poe a areas designated by the 
Somme of War under Executive Order No. 9066. This power includes that which 
may be necessary for the relocation, maintenance, and supervision of persons so 
removed.** A prior release by the United States Department of Justice*® informs us 
that the above authority extends to citizens (differs in that power is given to the 
President and the Secretary of War) as well as aliens and provides that both may be 
restricted from designated military areas. Discretion is left with the Secretary of War 
and the military commander of the area to determine such need, but it is noted that 
the release cautions that it is still the province of the Attorney General of the United 
States to prevent sabotage. Again individual convenience and vested interests have 
had to yield to the national emergency. 


The question as to how we shall treat the enemy aliens (resident or non-resident) 
always arises when our country declares war. As has been noted in the discussion of 
the right to remove him, he may be treated in the manner that best serves the interest 
of our war efforts. In like manner, the effect of the war upon his rights to litigate has 
been one of great concern in the last few months. In the case of Kaufman v. Eisenberg ,** 
the Court decided that ‘‘the declaration of war does not deprive an alien enemy of 
the right to sue in a tort action.’’ The deciding factor in the case seems to be that a 
distinction is made between the rights of a resident enemy alien and those of a non- 
resident. The Court said, 


‘*. . . (The background shows) . . . that the disability of the right of alien 
enemies to institute or maintain judicial proceedings is predicated, basically, 
on the enforcement of a national policy so clearly stated by Gould, J., in 
Bonneau v. Dinsmore, (23 How. Pr. [N. Y.] 397), as follows: “The whole ground 
of excluding a public enemy from our courts is one exclusively of public policy, 
and whenever public policy would carry the rule, the courts should be bound 
by it’.”” 
This case, then, is decided upon the grounds that here is an alien enemy who is a 
resident of the United States and who has a tort action, that in the opinion of the 
court public policy did not preclude his bringing the action. Shortly after this case, 
the Attorney General of the United States, Mr. Francis Biddle, issued a statement in 


30. By act of the President, April 18, 1942. 


31. Taken by analogy from the wording of the Selective Training and Service Act of 1940; U.S.C.A. 50, 
app. 8. “The Congress further declares that in a free society the obligations and privileges of military 
training and service should be shared generally in accordance with a fair and just system of selective 
compulsory military training and service. See, also, United States v. Bethlehem Steel Co., 62 Sup. Ct. 

581 (1942), declaring the government's power to draft business. 


82. United States v. Herling, C.C.A.N.Y., (1941) 120 F (2) 236, affirming United States v. Rappeport, 36 
F. Supp. 915 (1941) ; Stone v. Christensen, 36 Fed. Supp. 749 (1941). 


33. 37 Fed. Supp. 449 (D.C. of Kan.) (1941). 
34. Executive Order No. 9102, March 18, 1942. 
35. Dept. of Justice Release, Feb. 20, 1942. 
36. N.Y. Sup. Ct., N.Y. City, Jan. 19, 1942. 
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a Department of Justice Release*’ to the effect that even resident alien enemies could 
be precluded from suing if the President finds that the safety of the United States of 
the prosecution of the war so requires and concluded with this statement, 


“Accordingly, it is important to note that no native, citizen, or subject 
of any nation with which the United States is at war and who is resident of the 
United States is precluded by federal statute or regulations from suing in federal or 
state courts.” 


This would indicate that the President may, at his discretion, postpone suits by even 
resident alien enemies when it is deemed necessary to do so to aid the defense effort. 
Following this statement, the California Supreme Court** decided in the Matter of 
Kobn that a national of an enemy country may prosecute an action for his own benefit, 
and to protect his personal rights. This was conditioned upon the fact that he must 
not be guilty of any act inconsistent with the temporary allegiance which he owes 
to this government.** During this same period the New York Court was deciding 
another case of interest.*® A suit was in the process of litigation against a Japanese 
firm, and the Court decreed that all proceedings against the alien enemy were stayed 
and time to move or answer was extended until further order of the Court on the theory 
that the right to defend an action is a fundamental right and the declaration of war 
impairs such right; holding, therefore, that the right to a stay was in the discretion 
of the Court. In handing down its decision, the Court made this statement: 


‘*. .. The right to defend an action brought against one is one of the funda- 
mental rights inherent in our jurisprudence as well as in our conception of the 
very democracy for which we are fighting, and the opportunity for consultation 
between client and counsel is a part of that right, and the right must be ac- 
corded to alien enemies as well as others." 


All of these rulings so far have been within the concept of the situation as pictured 
by the Attorney General in his release, but a few days before this statement of policy 
by the Actorney General, the United States District Court of the Eastern District of 
Pennsylvania made a decision that I consider unusual in the face of the other cases 
that have since been decided.“ The plaintiff in the suit was a citizen of Germany, and 
had instituted a personal injury suit in February of 1941. While the action was pend- 
ing, a state of war was declared between the United States and Germany. The Court 
held that the action must be stayed for the duration of the war. In denying the 
tition, the Judge ruled on the grounds that the Presidential Proclamation of 
mber 8, 1941, did not include a similar provision to that which was included 
in the statement of 1917 which was in essence that all alien residents should be 
treated with such consideration as is extended all peaceful and law-abiding ns, 
except in so far as restrictions may be necessary for their own protection and for the 
safety of the United States, and treat them with “‘all such friendliness as may be 
compatible with loyalty and allegiance to the United States.’’ Judge Barksdale’s 
comment was: 


**. . . [cannot escape the conclusion that omission of such a provision is of 
paramount significance. In the 1941 declaration, the . . . (paraphrased provision 
above) . . . is omitted. It is only natural that our government should grant fewer 

ivileges now than in 1917 to citizens of countries which have declared that it 
is their deliberate purpose to altogether destroy us and our allies.’’” 


In analyzing these cases just discussed, one must be careful not to confuse them with 
the situation that is presented by the non-resident enemy alien attempting to sue in 


87. Jan. 31, 1942. 

38. Los Angeles, Feb. 18, 1942. 

39. Mittelstadt v. Kelly, 202 Mich. 524, 168 N.W. 501 (1918). 

40. Murray Oil Products Corp. v. Mitusi, N.Y. Sup. Ct., Special Term, Part 1, Feb. 4, 1942. 
41. Bernheimer v. Vierpillot, 42 Fed. Sup. 830 (1942). 

42. Cf. Dept. of Justice Release, Jan. 31, 1942. 
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= courts during the emergency. In Ex parte Colonna“ our Supreme Court declared 
at, 
“*A non-resident enemy alien or an ally of an enemy alien cannot prosecute 
an action at law or equity in any court within the United States.’’“ 
Therefore, once more, we are shown how the emergency affects civil rights. 

I have attempted to trace the development of civil rights in particular as they per- 
tain to property, and by the introduction of current material show how emergency 
affects these rights. Many — of the subject have had to be left untouched because 
of the extreme breadth of the field. Our examination serves one thing, if nothing 
more; it proves that as our country has progressed and, as the need has arisen, there 
has been a gradual encroachment of the government upon civil rights. That such 
action is justifiable under the “‘social compact’’ theory cannot be disputed. By grant- 
ing these small concessions we have developed the greatest nation in the world, and 
only by suffering these privations in the present national emergency can we preserve it. 


Pair H. Dawson, Class of 1942, 
University of Kansas School of Law. 


43. os..> 373 (oe. Note: The Trading with the Enemy Act of World War I has been reinstituted. 50 
.S.C.A., app. p. " 
44. Cases in accord, see, Sundell v. Lotmar Corp., U. S. Dist. Ct. (S.D.N.Y.) Feb. 17, 1942 and cases cited 
therein. 


Junior Lienholders and Mortgage Foreclosures 


In a mortgage foreclosure proceeding the necessary parties are the plaintiff 
mortgagee and the defendant landowner. The proper parties include all junior encum- 
brancers and lienors. A senior encumbrancer is a proper party and may be a desirable 
party, because by joining him as a party defendant the ee property may brin 
a better price at the foreclosure sale, since it may be purch free from all liens an 
encumbrances. 

Before undertaking the consideration of the rights and remedies of junior lienors 
on the foreclosure of a prior mortgage let us examine a few of the Kansas statutes 
which must, of necessity, be constantly kept in mind in analyzing the problem 
presented : 

G.S. 1935, 60-3439: This section in substance provides that after foreclosure sale 
the holder of the right of redemption may redeem within 18 months. 

G.S. 1935, 60-3440: For the first twelve months after the sale the right of the defendant 
owner to redeem is exclusive. If no eng arm is made by the defendant owner at 
the end of that time, any creditor of the defendant owner whose demand is a lien may 
redeem at any time within fifteen months from the date of the sale. 

G.S. 1935, 60-3441: This section declares what creditors may redeem. *‘Any creditor 
whose claim becomes a lien prior to the expiration of the time allowed by law for the 
redemption of cteditors may redeem. A mortgagee may redeem upon the terms here- 
inafter prescribed before or after the debt secured by the mortgage falls due." 

G.S. 1935, 60-3460: It is important to note the exacting wording of this statute: 
**Real estate once sold upon order of sale, special execution or general execution shall 
not again be liable for sale for any balance due upon the judgment or decree under 
which the same is sold, or any judgment or lien inferior thereto, and under which 
the holder of such lien had a right to redeem within the fifteen months hereinbefore 
provided for.” ' 

Keeping these statutes constantly at hand, let us now turn to the immediate 
problem which confronts us: ‘‘What are the rights and remedies of junior lienholders 
subsequent to the foreclosure of a prior mortgage?”’ 

In considering the rights and remedies of junior lienholders it is convenient to 
divide the problem into ae So (1) First, let us assume that the junior lienholders 
have been joined as parties defendant in the foreclosure proceeding; and (2) second, we 
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will assume that the junior lienholders ave not been joined as parties defendant in the 
action to foreclose the prior mortgage. 


I. 


ee 
Under the first assumed set of facts where the junior lienors have been joined in the 
action, the Kansas cases indicate that there is no right to redeem during the statutory 
pes of redemption. Likewise the right to a subsequent foreclosure or execution is 
arred under 60-3460. Joinder in the foreclosure action operates as an extinguishment 
of the liens of junior mortgagees and judgment creditors. 


In Jones on Mortgages, No. 1363, which discusses the rights of a junior mortgagee 
to redeem, we find: 


“|. . he (a junior morn gy cannot redeem when his mortgage and the 
first mortgage were foreclosed in the ee with a single order of 
sale directing the order of application of pr : 


In Kansas, Moore v. McPherson* came before the Supreme Court in 1920. Under the 
facts of this case the holder of a first mortgage brought a foreclosure suit against the 
mortgagor, joining the second mortgagee as a party. The land was sold on fore- 
closure sale and the sale was confirmed by the court. Subsequently the second 
oe attempted to foreclose upon the land. The court denied him this right 

eclaring: 


. . when Moore (the first mortgagee) brought her foreclosure suit 
against the McPhersons (the mortgagors), she salad the second mortgagee, 
the Union State Bank, as a party, and the foreclosure sale and confirmation 
terminated the bank's second lien on the property. The only way the bank 
could protect itself was by seeing to it that the pe sold for some figurey 
approximating what it was worth, or for enough to satisfy its second lien.}* \ 


A more recent Kansas case is Federal Farm Mortgage Corp. v. Crane* which was 
decided in 1941. In a foreclosure proceeding of a prior mortgage the holder of a junior 
mortgage on the same land was joined as a defendant. The junior mortgagee, Federal 
Farm Mortgage Corporation, entered a general appearance in such foreclosure action 
but filed no amswer and asked for no affirmative relief. The holder of the prior 
mortgage became the purchaser of the land at the foreclosure sale and received from 
the sheriff a certificate of purchase. The junior mortgagee subsequently sought to 
redeem within the redemption period under 60-3441, aden the refusal of the clerk 
of the district court to issue the receipt, brought a proceeding in mandamus to compel 
the clerk to issue a redemption certificate under ke mortgage foreclosure. The trial 
court denied relief on the ground that the junior mortgagee had lost its lien by its 
having been a F nape to the suit, and was therefore not now entitled to redeem as a 
junior lienholder under the Kansas redemption laws. On appeal the judgment was 
affirmed. The Supreme Court of Kansas held that the junior mortgagee had lost its 
lien and was not within the contemplation of the Kansas redemption statutes. 


In the opinion the court quoted with approval Lauriat v. Stratton,‘ a case decided 
in an Oregon Federal Circuit Court: 


“The right of redemption is only given as a protection against a sale to 
which the redemptioner is not a party, and therefore cannot control, but 
which may result to his injury." 


The Federal Farm Mortgage Corp. case leads to but one conclusion: Where a junior 
mortgagee or judgment teaholder is joined as a party defendant in the foreclosure 
of a — mortgage, the decree of foreclosure extinguishes his lien, and the only 

y by which he may protect himself is to bid in at the foreclosure sale at a price 
sufficient to satisfy all prior liens plus the amount of his own lien. 


1. 2 Jones on Mortgages, p. 837, No. 1363. 
2. 106 Kan. 268, 187 P. 884 (1920). 

3. 153 Kan. 114, (1941). 

4. 11 Fed. 107 (1880). 
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Il. 


Turning now to the second phase of our problem, we find things not so well settled. 
Let us assume that the junior lienors were not made parties to the action foreclosing 
the prior mortgage. A review of the Kansas decisions throws many difficult obstacles 
in our path toward a definite statement of law. The cases deal primarily with the 
interpretation of 60-3460 and 60-3441. These statutes were passed by the legislature in 
1893. The first controversy which required a judicial interpretation of the statutes 
was Case v. Lanyon’ which came before the Kansas Supreme Court in 1900. Here a 
smelting company, owner of certain land, mortgaged the premises. This mortgage 
was forecl and the land sold at foreclosure sale. The plaintiff, Case, then got a 
judgment against the smelting company which gave him a lien upon the lands of the 
judgment debtor. The smelting company assigned its right of redemption to one 
Steward who redeemed and conveyed the & to Lanyon. ad then sought to execute 
on the land to satisfy the judgment. The Supreme Court of Kansas, giving the statutes 
a literal interpretation, held that the case fell directly within their scope of applica- 
tion and therefore the land was not subject to execution to satisfy the plainciff s lien. 


In the opinion the court quoted 60-3460 and then continued: 


“It thus appears that real estate once sold shall not again be sold for the 
satisfaction of inferior liens. This statute is not only positive, but it is plain 
down to the concluding clause. The land shall not again be sold for the satis- 
faction of inferior liens ‘under which the holder of such lien had a right to 
redeem within the fifteen months hereinbefore provided for.’ *’ 


In his brief the plaintiff junior lienholder argued pointedly that he never was a 
holder of an inferior lien who had the right to redeem. He contended that since the 
owner of the land, the grantee of the mortgagor, redeemed during the exclusive 
twelve months’ period, plaintiff in fact did not have a right to redeem and therefore 
is not excluded from the right to procure a resale of the land for the satisfaction of 
his judgment. The court dismissed this argument by stating: 


“This act excludes a resale by creditors who had a right of redemption 
within the prescribed time, though they may not have acquired the oppor- 
tunity to exercise it. . .’’® 


In effect, the court is saying to the creditor, ‘‘You had a right to redeem even 
though that right is of no value since the owner redeemed.’’ Thus we have a valueless 
right recognized by the Supreme Court of Kansas, as sufficient to justify the applica- 
tion of the statute. 


Case v. Lanyon would seem to settle our problem by forcing us to reach the con- 
clusion that a junior lienor whose claim became a lien after sale but prior to the 
expiration of the time allowed by law for the redemption of creditors can protect his 
security only by redeeming the land from the foreclosure sale. And in the event a 
mortgagor's grantee redeems within the exclusive twelve months’ period, he loses 
his lien entirely, i.e., he loses even the right to redeem, being all that he had. 


But the strict rule of Case v. Lanyon did not remain undisturbed. In 1903 came 
Shrigley v. Black,’ which modified the strict and literal interpretation advanced in the 
Lanyon case, holding that the statute 60-3460 would not be applied to overthrow the 
settled rule that a mortgagor cannot defeat the lien of his mortgage by asserting a 
superior title. 


Gille v. Enright,® which was decided in 1906, involved a situation substantially 
the same as that of Case v. Lanyon, and the court returned to the strict rule of that 
case, holding that the rights of a judgment lienor, who obtained his judgment 
eighteen days before his right to redeem as a creditor began, were extinguished when 


5. 62 Fan. 69, 61 P. 406 (1900). 
6. Case v. Lanyon, 62 Kan. 69 at p. 73: “‘What is meant by the right to redeem is the right in the con- 
under the conditions 


ti cy 

wih ‘eppertuntty to redeem.’ ” 
7. 66 Kan. 213, 71 P. 301 (1903). 
8. 73 Kan. 245, 84 P. 992 (1906). 


allowed by the act. The phrase ‘right to redeem’ is not synonymous 
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the defendant owner redeemed within his exclusive twelve months’ period. He had 
had a mere contingent right for eighteen days. 


The strict literal interpretation of 60-3460 was adopted again in Johnston v. Wear,* 
the Kansas Supreme Court holding that where the defendant owner redeems he takes 
“the title that would have been conveyed to the purchaser at the sheriff's sale’’ free 
from the liens of junior creditors whose claims became a lien prior to the expiration 
of the time allowed by law for the redemption of creditors. 


In State Bank v. Marty'® the court swings again the other way and declines to 
foilow the strict literal construction of Case v. Lanyon. Here the mortgagor gave a 
new mortgage to the Bank after foreclosure sale which enabled the Bank to redeem 
under 60-3441. On the last day of the eighteen months period of redemption, Marty, 
the defendant mortgagor in the foreclosure action, redeemed. The court held that 
the Bank's mortgage lien was good even though it might have redeemed during the 
statutory period of redemption. The theory of the court was that “‘a debtor owner 
having a right of redemption entered into a new contract.’’ In this case the Bank was a 
creditor of Marty. Its claim became a lien upon the land before the time allowed for 
redemption by creditors, and remained a lien throughout that time. The bank, there- 
fore, could have redeemed from the sheriff's sale. If the statute had been construed 
literally, the bank's lien on the land would have been wiped out. But the court de- 
clined to construe the statutes literally for two reasons: (1) The statutes do not take 
away from parties their rights to make contracts with respect to their property; 
(2) the mortgage contained covenants of warranty and the subsequent redemption 
by the owner inured to the benefit of the bank. 


In 1927 came Stacey v. Tucker"! which has served as the bulwark for the protection 
of the rights of junior lienors in the development of subsequent case law. In this case 
the owner of land gave a first mortgage to Stacey, and subsequently executed a second 
mortgage to Tucker. Stacey brought action to foreclose, and the land was sold at 
foreclosure sale where Stacey became the purchaser. Tucker was not joined as a party 
defendant in the action foreclosing the prior mortgage. Then Stacey sued Tucker to 

uiet title to the land, the statutory period of redemption having expired. On appeal 

tacey, the first mortgagee now claiming as owner, contended that under 60-3460, 
60-3440, 60-3441, the defendant second mortgagee had the right to redeem from the 
sale, and not having done so was barred, because land once sold on order of sale is 
not again liable for sale to satisfy a junior lien. Tucker, the second mortgagee, ar 
that the statutes are not applicable because he had not been made a party to the fore- 
closure suit, and that the contention of plaintiff carried to its ultimate conclusion 
would result in a taking of his property without due process of law. 


The court held that the lien of the second mortgage had not been barred and that 
it might be subsequently foreclosed to satisfy the Sebt. In the opinion the court de- 
dent that the statute 60-3460 was not applicable here, because the rights of the 
junior mortgagee were not adjudicated. Quoting from the opinion, we have: 


‘We are of opinion that the legislature in the enactment of the statutes . . . 
contemplated liens adjudicated as such, and this court in construing such statutes, 
considered the rights of lienholders which had been determined —those about 
which there was no question.”’ 

‘A junior mortgagee is not a necessary party to the foreclosure of a mort- 
pase so far as the jurisdiction of the court to render a decree of foreclosure 

inding upon all the parties to the proceeding is concerned. He is, however, a 
necessary party in order to foreclose and bar any right of redemption he has 
in the property by virtue of his lien. Unless made a party, his rights ordinarily 
are not affected by the decree of foreclosure."’ 

“The parties are left practically in status quo. The defendant has not had 
her day in court.”’ 

9. 110 Kan. 287, 204 P. 141 (1922). 


10. 121 Kan, 753, 250 P. 821 (1926). 
11. 123 Kan. 137, 254 P. 839 (1927) 
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The effect of the Stacey case was to write into the statute 60-3460 the word ‘‘adju- 
dicated,’’ making the statute read: Real estate once sold shall not again be liable for 
sale for any balance due upon the judgment or decree under which the same is sold, 
or any judgment or lien adjudicated inferior thereto. Thus a junior lienholder who is 
not joined in the action to foreclose the prior mortgage loses his lien upon the 
premises only if his lien has been adjudicated. If his lien, though junior, has not been 
adjudicated, he may subject the land to a second sale to eel the debt. 

But the Stacey case did not settle the problem. In McFall v. Ford,!* coming before 
the Kansas Supreme Court in 1931, the conflict between the strict literal interpretation 
of 60-3460 exemplified by Case v. Lanyon and the liberal interpretation of Stacey v. 
Tucker came to a head. In the McFall case one Combs gave a mortgage to the Federal 
Land Bank, and the mortgage was foreclosed. On the same day and in the same court 
the defendant, Mrs. Thomas, secured a nal judgment against the mortgagor 
Combs. Upon foreclosure the Federal Land Bank bid in and received the certificate of 

chase from the sheriff. The sale was confirmed, and the period of redemption was 

ed at eighteen months from the date of sale. Subsequently the defendant mortgagor 
conveyed the land to McFall who redeemed within the twelve months’ exclusive 
iod. Then Mrs. Thomas, holder of the inferior lien, caused an execution to be 
issued on her judgment against Combs, and a levy to be made upon the land which 
had been redeemed by McFall. McFall brought action to enjoin that sale. The trial 
court granted the injunction, and on appeal the Supreme Court of Kansas by a four to 
three decision affirmed the decree. The court applied 60-3460 and held that the judg- 
ment lien of defendant was barred and that the land could not be sold to satisfy it. 
ustice Harvey wrote a vigorous dissent in which two justices concurred. The ma- 
jority and minority opinions, covering some forty-four pages, present a splendid 
review of the previous Kansas cases pertaining to the problem. 

In the essence the controversy between the majority and the dissenters simmers 
down to one question: ““What is the meaning of the word ‘adjudicated’ as set out in 
Stacey v. Tucker?’ Both opinions agreed that an inferior lien must be adjudicated before 
60-3460 will preclude the junior lienor from asserting his lien against the land which 
has been olives satisfy the lien of a prior mortgage. The point of controversy between 
the members of the court revolves around the question, ‘‘Where must the lien have been 
adjudicated?’’ The minority held to the view that the lien must have been adjudicated 
in the foreclosure proceeding itself. The majority adopted the view that the junior creditor 
loses his lien if the lien is judicial, that is, where the lien was obtained through a law 
suit leading to a judgment. The interpretation of the majority of the court means 
that the strict construction of the statute advanced in Case ». y Poa still applies to 
junior liens arising by judicial proceedings as distinguished from junior liens created 
by a regular mortgage or by the acts of the parties. 

Referring to Stacey v. Tucker, Justice Burch speaking for the majority declares: 


‘The decision in the Stacey case involved merely an undermined claim of 

a second mortgage lien, which might or might not be a valid claim. It did 

not involve a finally adjudicated claim which was indisputably a lien by virtue 

of court judgment and statute. The soundness of the decision in the Stacey case 

as a determination of the specific controversy in that case, is not a matter of 

present concern.”’ 

Justice Harvey for the minority contended that the lien of a junior lienor cannot 
be affected unless he is made a party to the action to foreclose the prior mortgage. 
Quoting from the minority opinion, we find: 


“It is a general rule, well recognized in this court and elsewhere, that one 
not a gud to an action, or in privity with a party to the action, is not bound 
by the judgment in the action, can take no advantage of such judgment, and is 
- Susall to take notice of any of the proceedings of the court in relation 
thereto."’ 


12. 133 Kan. 593, 1 P. (2d) 278 (1981). 
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‘Due process of law requires notice and an opportunity to be heard before 
being concluded by a judgment. No valid judgment can be rendered for or 
against one who was not a party to the action. . . Only parties and privies 
are bound by a judgment.” 

As to Stacey v. Tucker, Justice Harvey comments: 


“It is clear that the decision is in harmony with the long line of decisions 
of this court and in harmony with the general rule that one not a party to an 
action or in privity with such a party is not bound by the judgment or decrees 
and is under no duty to give attention to the proceedings of the court therein.”’ 


In the opinion denying a rehearing of the McFall case’ we find a clear judicial 
expression of the purpose of 60-3460. There the court declares: 


“The purpose of the law (60-3460) was to get the last cent of value out of 
the land to apply on liens, and when that was done, to protect the land from 
being taken again and again from an owner who tried to save it by redemption. 
bone * statute was therefore an exemption law, enacted in the interest of the public 
welfare."’ 


The dissenting opinion on rehearing, in which the same justices concurred as in 
the first hearing, agreed with the marjority’s statement of the purpose of the act, 
but contended that to accomplish the purposes desired by the statute there was no 
necessity for the legislators to abrogate the rule that a judgment binds only parties 
and privies, and they used no language to indicate a departure from that rule." 

The effect of McFall v. Ford was to differentiate between a junior mortgagee and 
a junior judgment creditor not made a party in the action to foreclose the prior 
mortgage. Each had the right to redeem contingent upon the failure of the defendant 
owner to redeem under his preferred right or redemption. But in the event the de- 
fendant owner redeemed during his exclusive twelve months’ period, a judgment 
creditor was forever barred from executing upon the land to satisfy his debt, whereas 
the lien of the junior mortgagee continued in effect and could be subsequently satis- 
fied by a re-sale of the premises. The rule as laid down by the majority of the court 
in the McFall case was followed again in Frazier v. Ford'® and Prudential Insurance 
Co. v. Foster.'* : 

The latest case on the problem is Motor Equipment Co. v. Winters."” The facts were 
substantially the same as in Stacey v. Tucker. The owner of land gave a first and second 
mortgage on the premises. The first ae was foreclosed, the second mortgage 
not being i as a party defendant. The land was sold on foreclosure sale, and 
subsequently redeemed by a grantee of the owner within the twelve months’ exclu- 
sive period. Then the junior mortgagee sought to foreclose his mortgage. The ruling 
of the trial court denied the foreclosure of the second mortgage. On appeal the Supreme 
Court of Kansas reversed the trial court and held, following Stacey v. Tucker, that the 
right of the junior mortgagee to foreclose its lien after redemption was not affected 
by the sale under foreclosure of the prior mortgage. 


In the opinion Justice Wedell declares: 


“This court by unanimous decision in Stacey v. Tucker declared that in its 
opinion the legislature contemplated by the use of the words “‘lien inferior 
thereto,’’ not merely liens but “‘liens adjudicated as such."’ To that interpreta- 
tion we adhere in the instant case. The lien in the present case was not an 
adjudicated lien and we hold was not barred by the provisions of 60-3460, or 
by other pertinent statutes, all of which were fully considered in both the 
majority and dissenting opinions in the McFall case.’ 


18. 133 Kan. 678, 8 P. (2d) 463 (1931). 

14. Justice Harvey in McFall v. Ford: “To understand its meaning it is necessary to consider it in connec- 
tion with other established legal principles. . . . By so construing the statute we give full effect to the 
worthy purposes of the mortgage redemption law without abrogating other sections of the statute and 
fundamental legal principles which have become well settled in the law of this state.” 


15. 188 Kan. 661, 27 P. (2d) 267 (19338). 
16. 139 Kan. 112, 30 P. (2d) 104 (1934). 
17. 146 Kan. 127, 69 P. (2d) 23 (1937). 
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As to the McFall case the court adds: 

Re nage insist the opinion in the Stacey case was overruled by the 
McFall case. The statement is too broad. True, the McFall case was concerned 

with an inferior lien, but it was an adjudicated lien."’ 

The court thus follows the McFall case in holding that the phrase “‘liens inferior 
thereto’ in 60-3460 means liens adjudicated as such in any court of law and not adju- 
dicated as such in the foreclosure proceeding itself. 

The important thing to note in the Motor oon Co. case is the reasonin 
by which Justice Wedell reaches the conclusion that the holder of an unadjudicat 
junior mortgage must be protected from the literal operation of 60-3460. 

In this regard Justice Wedell states as follows: 

“Appellees insist appellant had a right to bid at the sale whether its lien 
was adjudicated or not. Oh, yes, and so did any stranger to the action. We 
are not concerned here with a mere right to bid. We are concerned with 
appellant's right to bid under such circumstances as would protect a just and 
valid lien. In order to protect that lien by a bid at the sale it was imperative 
the lien should be reduced to judgment and its foreclosure ordered by judicial 
decree. The property could not have been sold to also satisfy appellant's 
second mortgage unless a judgment so provided.”’ 

The court then quotes 60-3107 which reads in part: 


“In actions to enforce a mortgage, . . . no real estate shall be sold for the 
payment of any money, . . . except in uance of a judgment of a court of 
competent jurisdiction ordering such sale." 

Continuing we find: 


*“By the very nature of the inferior lien it could be protected with cer- 
tainty only by its holder purchasing the property at sheriff's sale. In the very 
nature of the first mortgage foreclosure action, no prior adjudication of 
appellant's inferior lien having been had, an adjudication of that lien was essen- 
tial to its protection under a bid at sheriff's sale.”’ 

“We think the legislature intended to bar the resale of land under an 
inferior lien only when the lien had been adjudicated and the holder of that 
judgment lien had neglected to protect it when he had an opportunity to do so at a 
previous sale." 

““But,’’ argued the appellee, ‘‘the second mortgagee had the right to redeem. 
How about Case v. Lanyon?"’ 

The court answered the argument by saying: 

‘That right was not absolute, but solely contingent upon the failure of the 
owner to redeem within the twelve months’ period during which he had the ex- 
clusive right to redeem.’ 

‘The owner did not fail to redeem. He exercised his exclusive right. It is 
therefore clear appellant's lien was not protected by virtue of the redemption law.” 
The reasoning = Paes Wedell leads to but one conclusion—the junior lien- 

holder must have had an opportunity to protect himself by bidding in at the fore- 
closure sale before his lien can be extinguished under 60-3460. The contingent right 
to redeem in case the owner fails to redeem is not enough. This is what made the 
rule of Case v. Lanyon particularly harsh. 

If the opportunity to bid at the foreclosure sale is necessary before the lien of a 
junior mortgagee is extinguished, why should not the same rule apply to the lien 
of a judgment creditor whose claim became a lien subsequent to the foreclosure sale but 

ior to the expiration of the time allowed by law for the redemption of creditors. 
Fie cannot protect himself by bidding at the foreclosure sale, because his adjudicated 
lien did not exist at the time of the sale. Yet in Case v. Lanyon, Gille v. Enright, and Pru- 
dential Insurance Co. v. Foster, that was the situation. In each of those cases the liens 
of the junior lienors attached subsequent to the foreclosure sale but before the expira- 
tion of the time allowed by law for the redemption of creditors. In each case the 
Supreme Court of Kansas held that the redemption of the land by the owner extin- 
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guished the lien and the land could not be sold again. Should similar cases arise in 
the future, the reasoning of Motor Equipment Co. v. Winters must logically lead to the 
reversal of these three cases. 

CONCLUSIONS 


A review of the Kansas cases pertaining to the rights and remedies of junior lien- 
holders would seem to lead to the following conclusions: 


1. Where a junior lienor, either a junior mortgagee or a judgment creditor, is 
joined as a party defendant in an action foreclosing a prior mortgage, he has no right 
to redeem under the Kansas redemption laws, nor does he have the right to a new sale 
of the land to satisfy his debt. His only right is to bid in at the foreclosure sale at 
a price sufficient to satisfy all prior liens plus the amount of his own lien. 

2. Where a junior mortgagee is not made a party defendant in the prior fore- 
closure action, he may redeem under the Kansas siimntion laws. His right to a fore- 
closure of his mortgage and a new sale of the land can not be questioned in view of 
Motor Equipment Co. v. Winters. He cannot protect himself by bidding in at the fore- 
closure sale of the prior mortgage, for in such case he would be exercising just such 
a right as all strangers have, his lien not having been adjudicated. 

3. The rights of a judgment creditor who is not joined as a party defendant in the 
action foreclosing a prior mortgage are unsettled. But if we keep in mind the basic 
reasoning of Justice Wedell in the Motor Equipment Co. case we can reach some 
logical conclusions. If we remember that the right of a junior lienholder to protect 
himself by bidding at the foreclosure must exist before the land will be discharged 
of his lien, we must conclude: 


First: If the lien of the judgment creditor attached prior to the foreclosure sale, 
he can protect himself only by bidding at the sale or by redeeming upon the failure 
of the holder of the right of redemption to redeem under his preferred right. The 
right to redeem, in practical effect, is a valueless right, since the holder of the right 
of redemption will redeem if the land is worth anything over and above the cost of 
redemption. He has no right to execute upon the land and satisfy his debt by a second 
sale of the premises. 

Second: If the lien of the judgment creditor attached subsequent to the foreclosure, 
thus depriving him completely of the right to bid, the reasoning of Justice Wedell in 
Motor Equi Co. v. Winters would indicate that his lien is not destroyed by the 
prior foreclosure action and he may levy upon the land in the event the owner of the 
right of redemption redeems from the sale. 

Dave PraGer 
University of Kansas, Law °42 


“Gross and Wanton Negligence” Under the Kansas 
“Guest Statute” 


In 1931 the Legislature of the State of Kansas passed the so called ‘Guest Statute,’"! 
limiting the liability of a host to his automobile guest. The basis for such a statute 
was pointed out by Judge Burch in Koster v. Matson,? in which he said: “‘In the course 
of what we call progress, the motor vehicle appeared, was perfected, and its use be- 
came universal. Complaisant hosts invited or permitted guests to ride. Accidents 
occasioned by faulty driving occurred. Like Satan, the automobile damage suit in- 
dustry came also. Also came insurance, leading to lawsuits between husband and 
wife, father and daughter, and mother and daughter. So it became necessary to adapt 
the law to the condition created by the radical change in method of travel and 
transportation.’’* 

1. R. S. 1985, 8-122b: ‘““That no person who is transported by the owner or operator of a motor vehicle, as 
his guest, without payments for such transportation, shall have a cause of action for damages against 


such owner or operator for injury, death or damage, unless such injury, death or damage shall have 
resulted from the gross and wanton negligence of the operator of such motor vehicle.” 


2. 139 Kan. 124, 30 Pac. (2) 107 (1984). 
8. Id. at 129. 
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This was done by limiting liability to only situations in which the driver was 
guilty of “‘gross and wanton negligence.’’ Previously, ‘‘the law required from all 
persons, including those who render gratuitous services, reasonable care for the safety 
of life and person.’’‘ In a case before the Supreme Court shortly before the new statute 
took effect, Judge Burch, in commenting on the new statute said: ‘“The house of 
representatives pow s-wey a bill using the correct descriptives of the kind of conduct 
intended to be described, ‘intentional or reckless,’ but the senate amended the bill by 
going back to the archaic expression, = and wanton negligence.’’® In order to 
understand this limitation on the host's liability, it is necessary to review the growth 
of our law on this subject, especially as applied in the railroad cases. 


In the early decisions, if the defendant was charged with gross negligence, and the 
plaintiff was also negligent, the question arose as to whether the defendant could rely 
on the — negligence as a defense. In the year 1869, this question was exten- 
sively discussed by the court in U. P. R. W. Co. v. Rollins.* The conclusion reached 
was that if the plaintiff's negligence were slight and that of the defendant's were gross, 
or if its were remote and that of the defendant's was the proximate cause of the injury, 
the plaintiff may nevertheless recover.’ This rule of law was endorsed in Sawyer v. 
Sauer,* in which the court recognized that there were different degrees of negligence 
in this state. The court also held that if the defendant's negligence is called “‘great,"’ 
the result is the same as when the word “‘gross’’ is used.* The court was soon presented 
with a case in which the defendant was guilty of gross negligence, and the plaintiff's 
negligence, instead of being only slight, as in the oamellen cases, was found to be 

inary, a higher degree. It was held that this higher degree of negligence, contribut- 
ing directly to the injury, would prevent a recovery.'° It then necessarily followed 
that if both parties were guilty of gross negligence, the plaintiff could not recover." 
It is now apparent that the court put a definite limitation on those cases involving 
* degrees of negligence, and even though the plaintiff's negligence might have been of 
a lesser degree, that alone would not necessarily permit him to recover. 

This rule of law prevailed until it was finally taken out of the law in the case of 
Missouri Pac. Rly. Co. v. Walters.1* The court based its decision on the observation 
that the doctrine had a limited application, was rarely called for in instructions to 
the court, and tended to confuse the issues, for the question always is, ‘‘was the 
defendant negligent, and was the plaintiff guilty of contributory negligence?’’* The 
result in this decision was that negligence, however described, is merely a failure of 
the actor to exercise the care and skill in his conduct which the situation demands, 
the standard always being that the defendant exercise the care which a reasonably 
prudent man would have exercised under the circumstances.'* From this time on gross 
negligence could have no special significance, as balanced against slight or ordinary 
negligence, for contributory eo was thereafter conceived to be a complete 
defense. It has thus been shown that the concept of negligence as ‘‘gross,’’ ‘‘ordinary,”’ 
or “‘slight,"’ was examined, adopted, and then rejected by the Kansas Supreme Court. 


The question here to be decided is therefore this: What was the intention of the 
legislature when it limited the defendant's liability, under the guest statute, to gross 
and wanton negligence? In Stout v. Gallemore'® the court examined this question, and its 
conclusion is as follows: ‘‘We are forced to the conclusion the words are used in the 
sense of wantonness as distinct from negligence, as that distinction is made in former 
decisions of this court, notably Railway Co. v. Baker and allied cases, supra. With the 


4. Mayberry v. Sivey, 18 Kan. 291, at 293 (1877). 
5. Howse v. Weinrich, 133 Kan. 132, at 134, 298 Pac. 766 (1931). 
6. 5 Kan. 167 (1869). 

7. Id. at 184. 

8. 10 Kan. 466 (1872). 

9. Pac. R. Co. v. Houts, 12 Kan. 259 (1873). 

10. K. P. Rly. Co. v. Pointer, 14 Kan. 87 (1874). 
11. Mason v. Mo. Pac. Ry. Co., 27 Kan. 88 (1882). 
12. 78 Kan. 39, 96 Pac. 346 (1908). 

13. Id. at 41. 

14, Ibid. 

15. 188 Kan. 385, 26 Pac. (2) 578 (1933). 
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three classes of conduct furnishing ground for liability when injury result—negli- 
gence, wantonness, wilful injury—and with the purpose of the legislature to relieve 
operators of automobiles from some liability to guests, the statute would be ineffec- 
tive, also, if the we from which it relieved operators of automobiles were rees- 
tablished by the use of exaggerated terms to describe negligence.’’!* It necessarily 
follows that ‘‘gross and wanton ee differs not in degree but in kind from 
negligence. It will be attempted in the cases following to trace the development and 
present application of that standard of behavior designated as wanton negligence. 

This question of wantonness, which is also called recklessness, early came before 
the court in the railroad cases. The plaintiff was usually a trespasser, and the defend- 
ant’s defense was predicated on the contributory negligence of the plaintiff. Of course 
contributory negligence was never a bar to the plaintiff's action, if he could prove 
that the defendant was guilty of wantonness.!’ Whether defendant's conduct was 
wanton and reckless, was determined by the jury, as in the negligence cases, but if the 
facts were undisputed, and only one reasonable conclusion could be drawn from them, 
the court would usually determine the question as a matter of law. On appeal to the 
Supreme Court, the question to be decided was whether the facts could support the 
jury's verdict of wantonness. 

The first important case on which the defendant's liability was based on reckless 
and wanton misconduct was K. P. Rly. Co. v. Whipple.** The sole question there in- 
volved was whether the defendant recklessly or wantonly ran over the son of the 
plaintiff who was a trespasser on the defendant's tracks, and toward whom the Rail- 
road owed the duty only to refrain from recklessly and wantonly injuring him. The 
court held that the defendant's duty to the boy did not arise until his presence was 
discovered on the track, and after discovering his presence, if the engineer ran the 
train upon him, without doing what he reasonably could to stop and avoid the injury, 
the iaheotens must be liable, and therefore the judgment was for the plaintiff.'* The 
court indicated that if the trespasser on the track had been an adult, instead of a 
minor, the defendant's duty would not have been so great, and consequently there 
might not have been reckless and wanton misconduct.?° A few years later this obser- 
vation ripened into such a holding, in which case the situation was very similar, 
excepting that the deceased who had been walking upon the tracks was an adult.” In 
the principal case, the point on which the holding turned was that the defendant had 
knowledge of plaintiff's peril. This proved to be a definite limitation on this kind of 
liability, for soon after it was held, where a boy between nine and ten years of age 
was killed by a railroad car running over him as he sat underneath, that the defendant 
was not reckless and wanton, for the boy could not be seen, and if his presence was 
not known, the defendant did not fail in its duty to him.” 

In U. P. Rly. Co. v. Mitchell,** the Supreme Court upheld the jury's finding that the 
defendant's conduct was reckless and wanton, although the defendant contended that 
reckless conduct was nothing more than negligence. The court relied on the definition 
as stated in the Whipple case, in which reckless misconduct was held to be wanton or 
wilful misconduct. Again in Railway Co. v. Carlson,* the jury found the motorman in 
charge of a street car guilty of gross and wanton negligence, when he ran over and 
killed a ten year old boy, just released from school, who was crossing the track in a 
crowd of schoolmates. The court sustained the finding, indicating that the holding 
might have been otherwise if the boy had been by himself, and had been crossing an 
waleogueneed part of the street. The interesting point, which is a departure from the 
Whipple case, is that the defendant did not have knowledge of this particular boy’s 
16. Id. at 393. 

17. Rly. Co. v. Pointer, 14 Kan. 37 (1874) ; Rly. Co. v. Whipple, 39 Kan. 531, 18 Pac. 730 (1888) ; Koster v. 

Matson, 189 Kan. 124, 30 Pac. (2) 107 (1934). 

18. 39 Kan. 531, 18 Pac. 730 (1888). 

19. Id at 539 ; See Railway Co. v. Cooper, 57 Kan. 185, 45 Pac. 587 (1896). 

20. Id. at 541. 

21. Campbell v. K. C. Ft. S. & M. Rid. Co., 55 Kan. 586, 40 Pac. 997 (1895). 

22. A. T. & S. F. Rid. Co. v. Todd, 54 Kan. 551, 38 Pac. 804 (1895). 

23. 56 Kan. 324, 43 Pac. 244 (1896). A fourteen year old boy, while attempting to climb on a moving 


train, going about ten miles an hour, was forcefully pulled off and as result his arm was run over. 
24. 58 Kan. 62, 48 Pac. 635 (1897). 
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il. The court said that ‘“The reasonableness of the conduct of the motorneer is to 

determined, not alone from the liability to inflict injury on this particular boy, 
but from the liability to hurt others as well.’’*® 

In the case of Railway Co. v. Lacy,** the court reversed the jury's verdict for the 
plaintiff, and held as a matter of law that the defendant could not be guilty of gross 
and wanton ry meg The court said that there must be a natural and reasonable 
inference drawn from the evidence, in order to sustain the jury’s verdict, that the 
defendant's conduct was wanton and reckless.?” This was sufficient to decide the case, 
but the court did discuss wilful negligence, although not at issue in the case. The 
court said: ‘“To constitute wilful negligence there must be a design, purpose or intent 
to do wrong or to cause the injury. True the courts and text-writers quite generally 
agree that recklessness amounting to an utter disregard of consequences will be held 
to =v the place of specific intent. And a reckless indifference to or disregard of the 
natural or probable consequences of doing or —— to do an act, which is ganiy 
termed wanton negligence, carries with it the same liability as an injury inflicted by 
wilfulness.’’** In the automobile guest cases arising at a later date, this dictum was 
much relied on, but the court here did not lay down any hard and fast rule of law 
concerning wilful negligence, as related to wanton negligence. 

The leading railroad case, which finally rounded out the law on the question of 
gross and wanton negligence, is the case of A. T. & S. F. Rly. Co. v. Baker.** The in- 
struction given to the jury in the trial court, concerning wanton and reckless conduct, 
omitted any reference to conditions which would replace that of actual knowledge 
of the plaintiff's peril, for here the employees in charge of the train never saw or had 
knowledge of the deceased's peril. It will be remembered that the early cases required 
that the defendant must have actual knowledge of the plaintiff's peril, before the 
conduct could be deemed reckless and wanton.*® This case, however, rules out that 
limitation, and holds that if certain conditions exist, the defendant may be said to 
have constructive knowledge of the imminence of the peril. Commenting on this 
phase of the subject the court said: ‘“The conduct of the employees in charge of an 
engine in failing to take measures for the protection of a person upon the track can 
be characterized as ‘wanton,’ in the sense in which that word is used in this connec- 
tion, only when they actually know of his presence, or when the situation is sub- 
stantially the same as though they had such knowledge— when such knowledge may 
be fairly imputed to them. It is not enough for that purpose that the exercise of 
ordinary diligence would have advised them of the fact, for their omission of duty 
in that regard amounts only to negligence. Nor is it enough that they know some one 
might be in the place of danger; the probability must be so great—its obviousness to 
the employees so insistent—that they must be deemed to realize the likelihood that 
a catastrophe is imminent and yet to omit reasonable effort to prevent it because 
indifferent to the consequences. ***! 

The application of this decision to the automobile ee cases which arise later 
is not readily apparent, for the ‘‘knowledge’’ spoken of here relates to the physical 

ce of a trespasser on the railroad tracks, while in the automobile guest cases 
the driver always has knowledge of the presence of his guest. Nevertheless an impor- 
tant analogy can be drawn, for the point at issue in both factual situations is that the 
defendant knows or should know that a catastrophe is imminent and neglects to 
take reasonable precautions to prevent injury, because he is indifferent to the conse- 
quences. Knowledge of a is the basis for the decision, whether the defendant be 
an engineer in charge of a locomotive, or the driver of an automobile. 

In this case the court also made an important comment as to the confusion in- 
25. Id. at 68. 

26. 78 Kan. 622, 97 Pac. 1025 (1908). 

27. Id. at 626. 

28. Id. at 629. 

29. 79 Kan. 183, 98 Pac. 804 (1908). The deceased, an old woman, had left her home, intending to cross 
the street, the defendant’s tracks being in the middle ; the train was going 15 miles hour, the whistle 
was not blown or bell rung after passing the station a block and a half to ; the deceased had 


an uninterrupted view of the track to the south for three-quarters of a mile. No lookout was kept, and 
the deceased was never seen. 


30. See note 17 supra. 
31. Railway Co. v. Baker, 79 Kan. 183, 187, 98 Pac. 804 (1908), cited supra note 28. 
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herent in the use of the term “‘gross negligence.’’ The court said: ‘‘Although what is 
really reckless and wanton misconduct is sometimes spoken of as gross negligence, 
the expression is everywhere recognized as inaccurate and unfortunate, because it 
seems to imply a difference only of degree, whereas the whole doctrine that con- 
tributory negligence is no defense where the injury is the result of recklessness and 
wantonness is based upon the theory of a difference in kind. For the same reason the 
phrase ‘reckless and wanton negligence’ has a misleading tendency. One who is 
properly charged with recklessness or wantonness is not simply more careless than 
one who is only guilty of negligence; his conduct must be such as to put him in the 
class with the wilful doer of wrong. The only respect in which his attitude is less 
blameworthy than that of the intentional wrongdoer is that instead of affirmatively 
wishing to injure another he is merely willing to do so. The difference is that between 
him who casts a missile intending chet it shall strike another and him who casts it 
where he has reason to believe it will strike another, being indifferent whether it 
does so or not."’*? It is now apparent from the Lacy and Baker cases that the court can 
see little difference, if any, between the concept of conduct called wanton, and that 
called wilful or intentional. 


To summarize the railroad cases presented to illustrate the court’s conception of 
wanton misconduct, it was seen such conduct existed when an infant trespasser on 
defendant's tracks was run over, after his presence was discovered ;** and in a similar 
case, because the element of actual knowledge was lacking, the defendant's conduct 
was not wanton;™ where the trespasser was an adult, the engineer had a right to 
presume until the last moment that he would leave the track, and consequently was 
not liable for wantonness;** an employee of the railroad company in forcefully pulling 
a boy, who was a trespasser, off a moving train, such conduct was held to be wanton;** 
a street car company’s conduct in running over a school boy, who was crossing the 
street in a crowd of schoolmates just released from school, was found to be wanton;*” 
wantonness was not shown from the mere fact a collision occurred, when one train 
ran into the rear of another train;** and it has been held that if defendant knew or 
should have known that someone was likely to be on its tracks, and it took no steps 
to avoid the injury, such conduct was wanton.** 


Upon such factual situations the court has said that: ‘‘Wantonness is reckless sport, 
willfully unrestrained action, running immoderately into excess.’’*° ‘*. . . conscious 
disregard of, or reckless indifference to, the probable or natural consequences . . .’"*! 
“By ‘recklessly,’ is meant an indifference to the rights of others; an indifference 
whether wrong is done or not.’’” 

It has been seen that an engineer in charge of a locomotive may be guilty of wan- 
tonness. The court has likewise held that the driver of an automobile may be guilty 
of the same type of conduct. This result was reached in the case of Dildine v. Flynn,* 
in which the court said: ‘‘We do not hesitate to hold that for one to drive an auto- 
mobile through the streets of a city at such speed that after the brakes have been 
applied for a distance of forty to sixty feet the automobile is then traveling at the 
rate of forty miles per hour is such a reckless disregard for the rights and safety of 
others as to amount to wantonness.’’** This case illustrates the application of the 
doctrine of wantonness as developed in the railroad cases, to the case of the auto- 
mobile driver. The doctrine as now developed will be applied to the automobile 
guest cases arising under the ‘‘guest statute.’ 


32. Id. at 189. 

33. See note 17 supra. 

34. See note 21 supra. 

35. See note 20 supra. 

36. See note 22 supra. 

37. See note 23 supra. 

38. See note 25 supra. 

39. See note 28 supra. 

40. See note 17 supra, at 542. 
41. See note 25 supra, at 629. 
42. See note 22 supra, at 327. 
43. 116 Kan. 563, 227 Pac. 340 (1924). 
44. Id. at 567. 
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The first case arising under this statute was Stout v. Gallemore* in which the jury, 
after answering special questions, returned a verdict for the plaintiff. On appeal, the 
defendant contended that upon the record, and especially upon the special findings 
of the jury, the plaintiff was not entitled to recover. The pertinent special questions 
and findings on which the case turned are these: “*7. Was the defendant guilty of gross 
and wanton “ep caged Answer, yes. 8. If you answer question 7 in de daalien, 
then state what this gross and wanton negligence consisted. Answer. Driving reck- 
lessly. Failure to have his car under proper control.’’“* The Supreme Court interpreted 
these special findings of the jury to mean that the defendant was only guilty of negli- 
gence, on the theory that one who does not have his car under proper control is onl 
— As to the finding that the defendant was driving recklessly, the court said: 
i, ere is any question in which sense the jury used the words ‘driving recklessly’ 
in its answer, the jury explained and limited its reg A making as a part of its 
answer: ‘Failure to have his car under proper control.’ This makes it clear that the 
jury used the term only in the sense of failure to use due care, which is nothing more 
than ngeligence.’’*’ In distinguishing the two terms, ‘‘wanton"’ and ‘‘reckless,”’ the 
court relied on the definition of the word ‘‘reckless’’ as found in 53 C. J. 549. It was 
there said: ‘“The word has a wide range of meaning, that may vary in color and con- 
tent according to the circumstances and the time in which it is used.’’** The court 
believed, under the circumstances of this case, the jury used the term ‘‘reckless’’ only 
in the sense of negligence. 

The dissenting opinion, written by Judge Burch and concurred in by Judge Smith, 
analyzed the jury’s findings, and concluded that when the jury said w 6 driving was 

and wanton, and the manner of driving was reckless, it necessarily followed 
that the jury used the term “‘reckless’’ to mean the same as “‘gross and wanton.” 
Therefore the driver's lack of control of the car made the driving ‘‘reckless,’’ and the 
reckless driving constituted “‘gross and wanton’’ negligence.*® 


The following year the court was again presented the question of interpretation 
of the statute in the case of Sayre v. Malcolm,®° and again the court gave judgment 
for the defendant, following its decision in the Stout case. The court said: ‘“There is 
no allegation that the defendant purposely drove his car into the culvert, with a 
reckless disregard of consequences to his guests, being indifferent as to whether he 
injured them or how seriously. It is not even Stened, that he was conscious of the 
fact that his car was veering to the left of the highway and against the culvert. The 

tition alleged nothing more than a momentary lack of attention on the part of the 
ieleotiens, which could be nothing more than lack of due care, or negligence.’’*' This 
was the first indication that the court would consider the state of mind of the driver, 
for in the Stout case nothing was said about the intent of the driver to injure, or that 
the driver must have a conscious knowledge of all the circumstances. This case, 
therefore, must be considered as to have extended the doctrine of gross and wanton 
negligence as first discussed in the Stout case. This point, as made by the court, has 
odlecapendiy proved to be such an obstacle in the path of an injured guest, proceeding 
against his host, as to virtually eliminate all possibility of a The question to 
be answered, after examining these two cases, is, ‘‘What is the distinction, if any, 
between the concept of ‘wantonness’ and ‘wilful’ misconduct, as presented in these 
45. 188 Kan. 385, 26 Pac. (2) 573 (1933). As the defendant was driving along a highway, at night, he 
asked his lady guest to write her telephone number on a rr of paper. Shortly afterwards, as she was 
leaning forward writing, the car struck an abutment of a culvert. The plaintiff contended that just 
before the accident the defendant had grabbed her and tried to kiss and hug her. The court indicated 
that if the jury had believed the plaintiff's version of what happened just before the accident, there 
might have been grounds for recovery. Both of the parties were past middle age. 


46. Id. at 388. 
47. Id. at 394. 
id 


Ibid. 

49. Id. at 396. 

50. 139 Kan. 378, 31 Pac. (2) 8 (1934). Defendant was driving at about thirty-five miles per hour ; the day 
was clear and the highway unobstructed by other traffic. The defendant ran into the left-hand side of 
an abutment which marked the place of a culvert across the highway, the highway being 20 feet wide 
at this place. The plaintiff contended that the defendant took his eyes from the road about 75 feet from 
the culvert and consequently wasn’t noticing the road and abutment ahead. 

51. Id. at 380. See Koster v. Matson, 139 Kan. 124, 128, 30 Pac. (2) 107 (1984). The court said: ‘However, 

in this state, for the practical purpose of an action for damages, recklessness or wantonness puts the 

wrongdoer in the same class with a willful wrongdoer.” 
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cases?’’ In the Stout case it was said: ‘‘Among the activities of individuals are acts or 
omissions, which give rise to civil actions be damages where injuries result there- 
from, which are subject to more severe censure than negligence and yet which are 
something less than wilful injury. The law applies to such acts the general term of 
wantonness.’"®? However the court quoted with approval a part of the opinion in 
Railway Co. v. Baker, in which it was said: ‘‘One who is properly charged with reck- 
lessness or wantonness is not simply more careless than one who is guilty of negli- 
gence; his conduct must be such as to put him in the class with the wilful doer of 
wrong.”’® 

It was accordingly not clear, from the Stout case, as to the nature and extent of a 
differentiation to be made between the terms “‘wanton’’ and “‘wilful’’ misconduct. 
The railroad decisions, as reconciled in Railroad Co. v. Baker, clearly made no dis- 
tinction between the two. The uncertainty of the Stout decision was, however, re- 
solved by the Supreme Court in the case of Sayre v. Malcolm.** The court there took 
the second view, as was expressed in the Baker case, and said that wantonness is 
**, . . Conscious or intentional misconduct from which injury to someone is likely to 
result and with a reckless disregard of such consequences.’’** It now appears that the 
answer to the proposed question is that there is no distinction between ‘‘wanton"’ 
and ‘‘wilful or intentional’’ misconduct. Therefore the court's interpretation of the 
phrase ‘‘gross and wanton negligence,’ as is expressed in the guest statute, means 
wilful or intentional misconduct. 


The remaining cases which have been decided by the court illustrate what kinds 
of conduct are not wilful or intentional, thereby relieving the defendant from liability. 
In Ewing v. Edwards** the court held that a defendant who pulled the throttle out, 
when the car was going downhill at a speed of about forty-five miles an hour, was 
not guilty of wanton misconduct. Although the defendant was not driving, he was 
held responsible for the car. It was held in Aduddell v. Brighton® that a defendant who 
was driving forty to fifty miles an hour at night, and who drove off to the side of the 
highway in order to avoid a herd of cattle across the highway, was not guilty of 
wantonness. The defendant was held to be not wanton in Murrell v. Janders** when 
another car, coming towards the defendant, had attempted to turn off the highway in 
front of the defendant, saw that it was impossible, and turned back into its lane. The 
defendant had room to pass on his side mp pavement, and he was going sixty to 
seventy miles an hour. However the defendant lost control, and came in contact with 
the other car, resulting in an accident. In the case of Cobee v. Hutson,®® the defendant 
put his truck in gear and started forward, although he had good reason to know that 
the plaintiff was making an effort to place a rock under one of the wheels. The last 
case to be decided by the court was Donelan v. Wright.*° The defendant was driving 
his car at a speed of from forty to forty-five miles per hour, after midnight, on a high- 
way, and he deliberately turned his lights out while so driving. The result was a 
head-on collision with another car coming from the opposite direction. The court 
held that the defendant was only negligent, thereby relieving him from liability. 


In none of these cases did the court hold that evidence of wilful and intentional 
misconduct was present. It is thus seen that the Kansas Supreme Court has given a 
strict interpretation to our guest statute, in that the defendant's conduct must be 
““wilful’’ or “‘intentional,’’ before he may be held liable to his guest. The all important 
question to be raised from this conclusion is: How can the driver of an automobile 

such a state of mind that he is “‘willing’’ to injure his guest, when he himself 
is just as liable to serious injury? Can it be said that one is ‘‘willing’’ or ‘‘intending"’ 
to injure or kill himself? If the answer is in the negative, how then may a court ever 
" 52. See note 44 supra, at 390. 
58. See note 44 supra, at 392. 
54. See note 50 supra. 
55. See note 50 supra, at 379. 
56. 140 Kan. 825, 36 Pac. (2) 1021 (1934). 
57. 141 Kan. 617, 42 Pac. (2) 555 (1935). 
58. 141 Kan, 906, 44 Pac. (2) 218 (1985). 


59. 143 Kan. 784, 57 Pac. (2) 35 (1936). 
60. 148 Kan. 287, 81 Pac. (2) 50 (1938). 





426 The JOURNAL 


find such a mental condition to exist? It appears from the cases so far before the court, 


that it is virtually impossible to make such a finding. It may at first appear that the . 


court is inconsistent, for it has been shown in the case that an engineer in charge 
of a locomotive may possess that state of mind which is ‘‘willing’’ to injure. However 
there is this important distinction to be made. The locomotive engineer, riding high 
in his steel cab, is comparatively safe if he runs over a trespasser on the tracks. 
the other hand the driver of an automobile certainly does not possess such an advan- 
tageous position. From necessity he must run the same chance of injury or death as 
does his guest. Because of this circumstance, the court has been able to draw a dis- 
tinction, and yet remain consistent with its former decisions. 

Other states have been somewhat less severe in the application of their t 
statutes prohibiting recovery, even in cases of ‘‘wanton and wilful’’ misconduct, 
where such misconduct must be shown to impose liability. Limitations of space do 
not pout an extended discussion of those cases here. They are however collected in 
a relatively recent law review article. 


In the interpretation of our statute it seems possible that the court has failed to 
give effect to legislative intent in its passage, insofar as the statute was amended b 
substitution of the less restrictive term ‘gross and wanton’’ negligence, for the words 
“reckless and intentional’’ misconduct, which were inserted by the Senate after pas- 
sage of the bill by the House. Statutory construction, however, has consistently been 
based on interpreting words used in statutes to have the same meaning in the statute 
as they have received in contemporary common law cases. The court was thus faced 
with a dilemma of adopting one of the two techniques suggested, each of which 
seems equally applicable. Since no legislative changes have engendered by the 
decision in Sayre v. Malcolm, decided in 1934, it seems probable that the court prop- 
erly interpreted the legislative intent. In any event if social exigencies require changes 
in the statute, it seems clear that recourse must be had to the legislature. 


By H. New.tn Rernoxps, 42 
Washburn School of Law. 
61. Appleman, Wilful and Wanton Conduct in Automobile Guest Cases (1937-38) 13 Ind. L. J. 113. 
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. . - and decisions by Federal and Other State Courts 
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Synopsis of citations of Kansas statutes and deci- 
sions by the Federal courts and by other state courts 
as shown in the opinions published in the advance 
- of the a, yo the dates 
of January 1, 1942, and April 1, 1942. Compiled by 
W. W. Harvey. - _ 

z 

United States, Sup. Ct., in Meilink v. Unemploy- 
ment Reserves Commission, 62 Sup. Ct. 389, beld, the 
California legislature, in enacting an Unemployment 
Reserves Act, was entitled to include compensation 
to the state for increased costs of administration, in 
imposing exaction against an employer for delay in 
paying contributions due under the act, without 
nine changing the exaction from “‘interest’’ to 
a ty’ within Bankruptcy Act  sapenen pro- 
hibiting approval of claims of state Ities in 

ter amounts than loss incurred by debtor's de- 
ult; and in the opinion (p. 392) cited our statute 
(G. S. 1939 Supp. 44-717) and compared it with 
similar statutes oF other states as to the rate exacted 
for such delayed payments. 


United States, Sup. Ct., in Woomer v. Amrine, 62 S. 
Ct. 483; facts and opinions, 154 Kan. 211, denied 
petitioner's leave to further in forma 
pauperis for the reason that the court, upon examina- 
tion of the papers submitted, finds no grounds u 
which a writ of certiorari should be issued. The 
petition for writ of certiorari also was denied. A 
similar order was made in Fitzgerald, Petitioner, v. 
The State of Kansas, 62 S. Ct. 484; facts and opinions, 
154 Kan. 209. 

% 


United States, Sup. Ct., in United States v. Bethlebem 
Steel ation, 62 S. Ct. 581, involving a claim of 
laintiff to recover alleged excess profits claimed b 

dant under certain wartime contracts for build- 
ing ships, in which defendant was charged with 
fraud in submitting bids on the contracts, and plain- 
tiff contended that in the absence of fraud it should 
recover on the doctrine of unconscionability, in that 
the government's representatives involuntarily ac- 
cepted defendant's terms, and the circumstances 
under which the contracts were made permitted the 
government no other alternative, and that the con- 
tracts were executed under situations amounting to 
duress. These claims were denied in an opinion 
affirming judgments for defendant. Frankfurter, J., 
dissenting, cited page 601, Kelley ». Caplice, 23 Kan. 
474, and other authorities. 
t 
United States, Sup. Ct., in D'Ocensch, Dubme & Co. 
9. Federal Deposit Ins. Corp., 62 Sup. Ct. 676, held the 
rule which prevents an accommodation maker of a 


note to a bank from setting up the defense of no 
consideration against the bank or its receiver or 
creditors is not limited to those instances where he 
has committed a statutory offense; but he is not 
allowed that defense as against the receiver and 
bank's creditors, or at times against even the bank 
itself, where his act contravenes a general policy to 
protect the bank from secret agreement not to en’ 

a note, citing (p. 680) State v. Olson, 116 Kan. 
320, and other cases. 


* 

United States, Cir. Ct. of App., Sth Cir., in White 
Motor Co. v. Littleton, 124 F. 2d 92, beld, that the 
word “‘retail’’ in common and ordinary acceptation, 
when used in sales parlance, means a sale in small 

uantity or direct to the consumer, as distingui 

m the word “‘wholesale,’’ meaning a sale in lar, 
quantity to one who purchases to resell, and 
character of the sale is not altered by the use to 
which the consumer may put the purchased com- 
modity, citing (p. 94) Warren v. Fink, 146 Kan. 716, 
and other cases. 


x 
United States, Cir. Ce. of App., Sth Cir., in 
Heflin v. United States, 125 F. 2d 700, beld, where, 
during the argument of a criminal case, the judge 
left the bench for two or three minutes, defendant's 
counsel noted that the judge was gone but continued 
the argument but nothing else , and no 
complaint was made until after verdict of guilty, 
the judgment would not be reversed, citing, among 
other cases, State v. Bemerman, 59 Kan. 586. 
z 
United States, Cir. Ce. of App., 7th Cir., in Crowe 
9. Gary State Bank, 123 F. 2d 513, held, a contract 
which recited that holder of sheriff's certificate of 
sale fe to sell the realty described therein for a 
specified sum, and which contained a promise by the 
contracting party to pay such sum, definitely fixed 
time of payment, and providing that balance of 
purchase price should draw interest, and which con- 
tained agreement to assign the certificate of sale or 
convey real estate upon payment of the 
price, was an “‘executory contract’’ for the sale of 
real estate and not an ‘‘option,”’ citing (p. 515) 
Marquez v. Cave, 134 Kan. 374, and other cases. 
% 
United States, Cir. Cr. of App.» 7th Cir., in Conmett 
v. City of Jerseyville, 125 F. 2d 121, beld, a successor 
trustee to whom city pledged revenue from operation 
of waterworks to secure certificates of indebtedness 
was not an “‘assignee’’ within jurisdictional statute 
relating to an assignee's action in the district court 
onac in action so as to preclude trustee from 
maintaining an action to foreclose a mortgage on the 
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dain ak. 
not come aoe aeere t came 


United States, Cir. Ce. of App., 8th Cir., in Felsz 
*. Central Nebraska Public Power @& Irv. Dist., 124 F. 
2d 578, beld, the taking of land by public power and 

tion district organized = i Nebraska law, 

a licensee under Federal Power Act for relocation 

of p thiger States highway, necessitated b Construc- 
of dam 7 for 


orci “‘accessory’’ and ‘‘in conjunction 
th an improvement ment” by districts within statutes 

ig condemnation of land by districts for 
Soeedahc or ceticcemnety tees te om 


junction with an improvement, citing (p. 582) 
Smouse v. Kansas City Rly. Co., 129 Kan. 176, and 
other cases. 
% 
United States, Cir. Ce. of A; Oth Cir., in Kanz 
v. Lowden, 124 F. 2d 911 beld, statutes (G. S. 


1935, 60-2519, 60-2520) concerning persons uw 
whom process against railroad compan on be 
served is liberally construed, citing (p. O49 59. L Loe 
S. F. Rly. Co. 9. De Ford, Sheriff, 38 Kan. 299. Also 
pe Rhema medion in county in Kansas, 

selling railroad company’s tickets accounting 
to en and transmitting moncy 
received from sales direct to company without 
—— to anyone else, was company’s .. . % 
upon whom against railroad com y cou 
is cnet ante te cass cosmns, ching G. S. 
1935, 60-506, 60-2519, " 60-2520. 


a 10th Cir., in 
United yg Fy First Nat. Bank o Prague, Okla., 124 
F. 2d 484, beld, generally a drawer of a check cannot 
recover from an in te bank on its endorse- 
ment, or from pa yee bank on its payment, if the 
dak 6 dooun ctl Glbveed 00 on te ter under 
the mistaken belief of drawer that he is the 
whose name he has assumed and to whose order the 
check is made payable, and the intermediate bank 
acquires it from the imposter on his endorsement 
thereon of the name of the payee, or the payee bank 

ys it on such endorsement, citing (p. 487) National 
v. Shotwell, 35 Kan. 360, other cases. 


United States, Cir. Cr. of App., 10th Cir., in 
Theurer v. Holland Furnace Co., 124 F. 2d 494, beld, "che 
federal rule is that the general verdict must yield 
when it is so clearly at variance with one or more 
answers to interrogatories that the two are irrecon- 
cilable; but every reasonable intendment in favor of 
verdict should be indulged to harmonize the two, 
and the answers ov the 


ciliation on any reasonable theory 
evidence and its fair inferences, citing (p. 498) 
Neiswender 9. Shawnee County Comm'rs, 153 Kan. 634, 
and other cases. 


z 
United States, Cir. Ce. of App., 10th Cir., in 
Harlan v. Sparks, 125 F. 2d 502, beld, where an 
action to quiet title to an interest in New Mexico 
land was by cotenants against cotenants and solely 
to quiet title, and there 


there had been no ouster, and 
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was not sought and was not in issue, and 
pee ~ Age at law was involved, the action was 
etry on > eee, and denial of defendant's 


trail by jury was proper, citing m™) 
Raddy Grabam, 110 Kan. 753, and other cases S 


United States, Cir. Ce. of App., 10th Cir., 
McClane v. Moulton, 123 F. 2d 450, held. in > 
upon all roadways of sufficient width, a oy vn 

when passing a car fins in same direc- 
yon ga be driven upon t half of the road- 
bp G. S. 1939 Supp. rok: _—_ be driven at 

greater than is t under 
culties conditions Gos 193 8. 1939 pad 8-532), the 
driver a hing an intersection must the 
right of way to a vehicle which has entered the 
age from a different highway (G. S. 1939 

. 8-550), and stop and use care at entrance 

gh Eabourt (G. S. 1939 Supp. 8-552), and 
che rule ‘in Kansas is that when ecparate acts of 
negligence, a at the same time, ae 
os _ in the injured party may recover 
‘tore feasors, psd = rag tae 

DeCoursey, 135 Kan. 184, and 
115 Kan. 439. 


United States, Cr. of = Dist. of Columbia, in 
} endl v. Pilsom, 123 F. Poi 918, beld, sane. 
dormant judgments are not enforceable wi 
jurisdictions which have statutes of comity in the 
matter of limitations, and that is true even though 
the dormant judgment would be subject to revival 
by suit for that ce citing (p. 922) Chapman ». 

Chapman, 48, Kan. 636 
% 


United States, Ct. of App., D. of C., in Palmer 9. 
Associates Discount Corporation, 124 F. 2d 225, beld, 


in action on note for price of an auto- 
mobile, affidavit of alleging the dealer rep- 
resented the automobile to be in condition, 
that it was found to be in an and dangerous 


pore with numerous serious defects which the 
not remedy notwithstanding repeated 
demands, ee ee ee ate tend 
to dealer as worthless, was sufficient to permit the 
maker of note to establish defenses of failure of con- 
sideration, breach of warranty, and that he was 
induced to purchase the automobile and to si 
the note by fraudulent tations, citing op. 


227) Pellette v. Mann., 116 Kan. 16, and other 
authorities. 
z 
United States, Cir. Ct. of App., D. C. in Washing- 


ped yes coe v. Boswell, 124 F. 2d 253, beld, the 

ial advantages given under the Railway Labor 

t to employees seeking enforcement of award of 
Nationa ilway pe ps — psy Do be 

in carrier's suit under Declara’ pe 

) oy = an adjudication of rights un at on 
contract between carrier and employee ey 
declaration that board's award and order were void, 
citin, 262) State, ex rel., 9. S  aeeaaead County, 
117 151, and other authori 


United States, Ct. of App., for D. C., in Watkins o. 
Réves, 125 F. 2d 33, beld, where an executor 
in the will offered it for probate he acted upon his 
testamentary authority and did not question the 
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jurisdiction of the probate court until after an 
earlier will had been admitted to probate, and rule 
had been sought by new executor to require him to 
deve ntap Gay bo Gael nr be altelanh tn ene 
tempt for failure to comply with the turnover order, 
the petitioner's conduct constituted a ‘‘waiver’’ of 
objections that he became a stranger to the estate 
from the moment the will which he had offered for 
probate was declared invalid and that the = 
court was without jurisdiction to adjudge him in 
con , citing p- 40) Hudson ». Barratt, 62 Kan. 
137, other au ities. 

% 


United States, Dist. Cr., N. D. of Calif., in 
Pennsylvania R. Co. v. Musante-Phillips, Inc., 42 F. 
Supp. 340, beld, pepe o a court cannot entertain 
a counterclaim if an original action on the same 
ground could not be maintained in that forum, and 
ee a are observed — enforced 

ing to this principle, citing (p. 341) Lyman v. 
Stanton, f0 Kan. 727. " 6@ 
t 

United States, Dist. Cr., E. D. Pennsylvania, in 
Fleming v. American Stores Co., 42 F. Supp. 511, had 
under consideration what constitutes a ‘‘retail 
establishment,” within the meaning of section 213 
(a) (2) of the Fair Labor Standards Act of June 25, 
1938, and in course of the discussion cited . $21, 
$22), Bubb, Adm'x v. Railway Co., 89 Kan. 303, and 
Truman v. Railroad Co., 98 Kan. 761. 

a 

United States, Dist. Cr. Cited, in Abbott o. 
Actua Casualty © Surety Co., 42 F. Supp. 791, beld, a 
state court judgment against i was not 
prevented from working an “‘estoppel”’ against in- 
surer sued on safe tory liability policy, on the 
ground that nag iff lacked insurable interest in gold 
certificates a loss of which judgment was ob- 
tained, in view of Gold Hoarding Act and executive 
order, where status of such certificate was adjudi- 
cated in state court proceedings. In the opinion 
803 to 805) the court cited and disc Schmidt v. 
Twin City State Bank, 151 Kan. 667, concluding that 
it was not ror since the insurance company 
was bound by the previous judgment cotabliching 
liability against the bank. 

a 

Alabama, Sup. Ct., in Chicester 9. First National 

Bank, 5 So. 2d 772, beld, where mortgage released 


mort on real in order to complete title 
to , who bought the from the 
mortgagor, and mortgagee received and gave credit 
for purchase price, the execution of the release 


and any agreement in relation thereto did not 
authorize the drawing of inference that satisfaction 
of the a 4 me considering as 
bearing on t t (p. 774) Hottell ». Kemp, 139 
Kan. 239, and cases. 

% 


Arizona, Sup. Ct., in State v. Versiuis, 120 P. 2d 
410, beld, a recovery can be had by bank making 
unauthorized loan even though the is in viola- 
tion of an express statute, unless a statute specifically 
states the loan to be void, ci ing (p. 415) Bank vo. 
Hildebrand, 103 Kan. 705; also , the state was 
not barred by “‘laches’’ from enforcing mortga 
taken by state as security for loan of "+ 
of the state, citing (p. 415) In re eley's Estate, 
100 Kan. 495. 
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Arizona, Sup. Ct., in Brophy v. Powell, 121 P. 2d 
647, beld, a state revenue statute, equal in its terms 
as applied to state and national banks, does not 
violate the uniformity clause of the state constitu- 
tion, or the 14th amendment to the federal constitu- 
tion, in its application to state banks and similar 
institutions merely because it may be invalid on 
account of federal statute as applicable to taxation 
of national banks by the state, citing (p. 656) Voran 
v. Wright, 129 Kan. 1. 

a 


California, Sup. Ct., in Ex Parte Bell, 122 P. 2d 
22, beld, where a petitioner has been convicted of 
violating a statute which is entirely unconstitutional, 
the court will inarily issue a writ of 
corpus releasing him from custody, and in discussing 
various phases of that question cited (p. 26) In re 
Jarvis, 66 Kan. 329, and other authorities. 

% 

California, Sup. Ct., in — v. Grace, 122 P. 2d 
564, an action to set aside a judgment on the ground 
defendant was incompetent, and in holding the 
petition stated a cause of action, the court had occa- 
sion to say (p. 566): ‘‘Courts frequently set aside 
judgments rendered against incompetent defendants 
where it is probable that injustice has resulted,"’ 
citing Cooper v. Greenleaf, 84 Kan. 499, and other cases. 

z 

Colorado, Sup. Ct., in Downs ». Industrial Com- 
mission, 121 P. 2d 489, beld, where injury sustained 
in employment necessitated enucleation of eye, 
vision of which was seriously impaired but not lost 
prior to the accident, Industrial Commission should 
not deduct 104 weeks allowed under statute for 
“‘cotal blindness of one eye’’ from allowance for 
“the loss of an eye by enucleation,"’ citing (p. 490) 
Justice v. A. C. Flour Mills Co., 147 Kan. 402, and 
other cases. 

‘ 

Colorado, Sup. Cr., in Rey v. City and County of 
Denver, 121 P. 886, beld, where only difference 
between city ordinance and statute, both of which 
are prohibitory, is that the ordinance goes further in 
its prohibition, but not counter to statutory pro- 
hibition, ordinance does not authorize what 
statute forbids, or forbid what statute expressly 
licenses, authorizes, or requires, there is nothin 
contradictory between visions of statute an 
ordinance, so that both may coexist and be effective, 
citing (p. 890) Kansas City v. Henre, 96 Kan. 794. 


Connecticut, Sup. Ct. of Errors, in Cronin ». Gager- 
Crawford Co., 23 Atl. 2d 149, beld, that generally, in 


absence of statutory authority, an appeal cannot be 
taken from a part only of a single j t. In the 
opinion (p. 150) it was said: “A j t may, 


however, include which are severable from 
each other . . . npg Lae 5 many courts 
permit an appeal from one only of those parts,”’ 
citing Kremer v. Kremer, 76 Kan. 134, and other cases. 
z 

Connecticut, Sup. Ct. of Errors, in Burroughs 
Wellcome & Co. 2. — W. Perfume Co., 24 Atl. 2d 
841, beld, whether damages are to be viewed by court 
of equity as irreparable so as to warrant an injunc- 
tion more in the nature of the right which 
is injuriously affected than upon the pecuniary 
measure of the loss suffered. Also be/d, an injunction 





may issue to prevent future wrongs, although no 
Fight has ye Dea violated citing ” 845) Powell v. 
alentine, 106 Kan. 645, and other authorities. 
t 
Delaware, Super. Ct., in Cannon v. Electric Power 
Co., 24 Atl. 2d 325, it was eld, in the absence of 
circumstances requiring the exercise of 
ter care, by sound reason and public convenience, 
it is not “negligence” to start a public conveyance 
while passengers are standing within it, or are on 
their wa to a seat, citing (p. 326) O'Callahan v. 
Wichita Corp., 150 Kan. 280, and other 
authorities. 
t 
Delaware, Super. Ct., New Castle, in Town 
Seaford v. Eastern Shore Public Service Co., 24 Atl. 
436, it was beld, counsel fees are not recoverable in 
a suit on a su bond given in an ordinary 
pr he he le proceeding where the condition 
is to pay the whole amount of ‘‘damages"’ 
—_ appellee might suffer i) Haake of the ap- 
te proceeding, citin, 446 v. Grimes, 
§) Kan. 258, poe bey aw dy 4 
% 
Delaware, Super. Ct., in Keller v. President, Direc- 
tors and Co., 24 Atl. 2d 539, it was beld, renderin 


statement to a. itor showing balance clai 
by bank is equivalent to a “‘notice’’ that any claim 
in excess of that amount will not be paid, and as to 


such excess the statute of limitations begins to run 
at once, and the depositor may sue without any 

subsequent notice, ; Geing @- 542) Kansas City Title & 
Trust Co. v. Fourth Nat’ 135 Kan. 414; Lump- 
kins v. First National Bank, 153 Kan. 163, and other 
authorities. 

% 

Florida, Sup. Ct., in Hav-A-Tampa Cigar Co. ». 
Jobnson, 5 So. Pa 433, beld, constitutional a statute 
regulating commercial or other outdoor advertising 


4 means of - boards alon aa ighway. Brown, 
J., concurrin a ci ae Crawford v. 
City of Topeka, Topeka, ‘1 = and = authorities. 


Georgia, Ce. of App., Die. No. 1, in Florida State 
for Insane 9. Darbam Iron Co., 17 S. E. 2d 

842, beld, one state can be sued in courts of another 
state when the state poet sued has voluntarily left 
its own domain and in —_ an enter- 
prise within the waviodiceion of the o state’s 
court. Also held, aoe Ww as mm 
another state is held subject to laws of the other 
state and to all the incidents of private ownership, 
perf state cannot claim sovereign immunity as to 


citing on both points 846-7) 
State * Holcomb, 85 _ Gr. 


other authorities. 

Georgia, Sup. Cr., stellate ten ee 
2d 531, oid, under the code, 113-813, which fol- 
ere it is the rule, in 2s Hered 
any contrary intention expressed in wi t 
le of other than one given 
lier cll coms sr 
sptiieata anb goons uary legatee; and in 


discussing the subject 536) tt 9. Skaggs, 
ae ct 530) Meas 


‘ 
Idaho, Sup. Ct., in Van Gilder ». Warfield’s Un- 
known Heirs and Divisees, 120 P. 2d 243, an action to 
quiet title by purchaser at an administrator's sale, 
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the court said (p. 245): “The question therefore 
arises, what is extrinsic fraud, what is intrinsic 
fraud. An act preventing fair submission of the con- 


hte f is ‘extrinsic fraud’,"’ (citing Garrett v. 
82 Kan. 338, and Srillie ». Stillie, 121 Kan. 
591, and other cases. And on page 246: “Extrinsic 


fraud" includes such matter as fraudulent instru- 


ments, perjured testimon “yo , or any matter which was 
actually pues s < considered by the probate 
court in rendering judgment asad In other 


works, any fact conalioned y the probate court is 
‘intrinsic’’ not ‘‘extrinsic, * ching Rane ©. Koontz, 
138 Kan. 267, Putnam v. Putnam, 126 Kan. 479, and 
other cases. 


Idaho, Sup. Cr., in Ellues o. Thompson, 120 P. 2d 
1014, beld, where title to realty is in the federal 
egy or in the state a suit by grantee against 

antor for damages on grantor’s —— to 

“warrant and forever defend" may be brought 
though there has been no actual eviction, citing 
(p. 1020) Herrington v. Clark, 56 Kan. 644. 

C 

Idaho, Sup. Ct., in Pruett ». Cranston Chevrolet Co., 
121 4. 2d 559, beld, the su court would not 
consider an order of the Industrial Accident Board 
pen oy an application for modification of a com- 

agreement where the order was su 

y sdenelld aan competent evidence. Morgan, J., dis- 
senting, upon the ground that the wor man’s dis- 
ability due to his accident and that caused by his 
— ysical condition should not have been 

, citin 564) Cramer ov. Railways Co., 
12 K 298, and ‘alker 9. Kansas Gasoline C., 130 
Kan. 576. _ in on rehearing by Budge, J. 


—— Ce., on Dist., in Reinbardt v. 
Security Ins 38 N. E. 2d 310, held, in absence of 
restriction in fire policy or in ——- clause con- 
tained therein, mortgagee may, without consent of 
the insurer, transfer mortgagee’s rights under the 


icy along with an assignment ey 4 
wed citing tp. 314) Sun Fére Office v. Fraser, 5 
App. 63, and other se wes ey 


% 

Illinois, Appel. Ct., 1st Dist., in Acome Feeds, Inc. 9. 
Daniel, 38 . 2d 530, beld, where mortgagee con- 
sents to a sale of chattels by the mortgagor on con- 
dition that che proceeds of che sale wil be applid 


on the mort , both actin 
faith, the * Ee oF a ’ of the saslite bane fain ened 
and the mort does not lose his right to the 


by such consent, citing (p. 532) Mase, 
‘pivey & Co. v. : Lae, . 514. 


Indiana, Sup. Ct., ities State, 38 N. E. 2d 
235, beld, an indictment charging motorist whose 
automobile was involved in accident with failure to 
stop and give the assistance and information re- 

by statute was not bad for “‘duplicity,’ 
since those things are parts of but one offense, 
which there can be but one punishment, citing (p. 
236) State v. Rezey, 129 Kan. 328. 
% 


Indiana, Sup. Ct., in Estinger v. Studevent, 38 N. E. 
2nd 1000, be , that in determining the validity of 
a statute the court is concerned not with the intent 
of persons who framed and introduced the bill, but 
with the intent of the General Assembly by which 











SYNOPSIS OF CITATIONS 


the bill was enacted into law, citing (p. 1003), 
among other authorities, Cashin o. State Highway 
Comm., 137 Kan. 744. 


t 
Indiana, Sup. Cr., in Smith v. Sparks Milling Co., 
ad —_ 2nd 125, | under sales a — 
illing company bakery stating price 
flour Semel te contract included all taxes pro- 
claimed by the Secretary of Agriculture under the 
Agricultural Adjustment Act, payment of processing 
tax on flour by to company and by company 
to the government was clearly manifestly con- 
ones y SP gee , and on page 128 G. S. 
Jobnson Co. v. N. Sauer Milling Co., 148 Kan. 861, 
and other cases are cited, in which the courts have 
construed various types of contracts as they apply 
to liability for the processing tax. 
t 
Iowa, Sup. Cr., in McDonald o. e, 1 N. W. 
2d 280, beld, an automobile salesman who rendered 
no service other than selling automobiles and was 
paid on a commission basis, who used his own auto- 
mobile as a demonstrator and who was not required 
to work any particular hours, was an “independent 
contractor" and not an ‘employee’ of garage owner 
for whom he sold automobiles, citing (p. 283) 
McCramer v. Nunn, 129 Kan. 802, and other authori- 
ties. 
t 
Kentucky, Cr. of App., in Hebr's Adm'r v. Hebr, 
157 S. W. 2d 111, deld, under common law a child 
born out of wedlock was regarded as ‘‘nullius filius,"’ 
the son of no one, having no father and no mother, 
and existence of such a child was ignored, citing 
(p. 114) Doughty v. Engler, 112 Kan. 583. 
t 
Kentucky, Ct. of App., in Blanton v. Noel, 158 S. 
W.. 2d 9, beld, under a statute exempting from permit 
<0 NS Oe eee NS eS een 
those motor vehi engaged exclusively in trans- 
portation of agricultural products, w vehicle 
was owned by owner or producer of products or not, 
so long as the title remained in the producer, held 
the word “‘title’’ did not refer to the transporting 
vehicle, bn to the — or commodities trans- 
ported, carrier en in transporting agri- 
cultural products was oes to obtain mes it a 
pay excise tax where title to products was in the 
He and on page 10, cited Hicklin ©. Coney, 
7 S. Fe Ly tee G. S opliad a 
109) was u exemption applied only 
to transporting vehicles owned by the farmer or 
producer, and compared our statute with that of 
some other states. 
t 
Louisiana, Sup. Ct., in Branch Fogg Fire &” 
Marine Ins. Co., 4 So. 2d 806, beld, the failure of 
ciile  sosando paticy, where ths policy soquoed 
a torn icy, w i i 
So hele allied to aed el oo eaeee 
loss unenforceable, citing (p. 809) Graff v. Insurance 
Co., 107 Kan. 648. 
tf 
Maine, Sup. Jud. Cr., in Boothby . City of West- 
brook, 23 Atl. 2d 316, beld, an authorized reasonable 
gulation, not unlawfully discriminatory, which 


re; 

hibits the keeping of oil, gasoline, wder, 
ee for sale near churches, hos- 
pitals, schools, and other buildings, is sustainable 
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as a proper exercise of the “‘police power" of the 
ci. > 319) Service od c Ce. o Cisy of Marys- 
ile, 117 . 514, and other authorities. 
a 
., in Markoff o. Kreiner, 23 


eet, Ct. of A 
Atl. 2d 19, beld, one who has received benefits under 
contract made void by alterations should not be 
allowed to retain the benefits derived, and he must 
rescind the contract and make reimbursement for 
whatever he has received before he can be fully dis- 
- from effect of the alteration, citing (p. 25) 
Oal Co. v. Buckwalter, 110 Kan. 756. 
a 

Maryland, Cr. of App., in Western Maryland Dairy 
v. Chenowith, 23 Atl. 2d 660, it was held, a conspiracy 
may be established by inferences from the nature of 
the acts complained of, the individual and collective 
interests of the alleged conspirators, the situation 
and relation of the parties at the time of the com- 
mission of the acts, the motive which produced 
them, and all the surrounding circumstances preced- 
ing and attending the culmination of the common 
design, citing (p. 664) Stoner v. Wilson, 140 Kan. 383. 

. 


Maryland, Cr. of App., io jane & Moore Paper 
Co. v. Zeitler, 24 Aci. 2d 788, beld, two or more per- 
sons ~— a stream by their concurrent action, 
thereby causing injury to others through whose 
land stream flowed, are jointly and severally liable 
for such joint wrong, so that injured person may 
institute suit and recover damages against any one 
or all of contributing to injury, citing (p. 
791) McDaniel v. City of Cherryvale, 91 Kan. 40. 

z 

Massachusetts, Sup. Jud. Ct., in Commonwealth o. 
Stratton Finance Co., 38 N. E. 2d 640, in considering 
statute of that state imposing penalties, which in- 
clude a fine and jail sentence for the violation of the 
statute against charging usury, be/d, in view of the 
criminal provision, the state, on the relation of the 
attorney general, could not maintain a suit in 
equity to enjoin the practice of charging usury, and 
in discussing the matter (p. 643) said: ‘An injunc- 
tion was granted for the enforcement of usury laws 
in State, ex rel., v. McMahon, 128 Kan. 772, and 
State, ex rel., v. Basham, 146 Kan. 181,"" also in 
Kentucky and Minnesota, and denied in California 


and Texas, citing cases. 


cf 
Michigan, Sup. Ct., in Huron-Clinton Metropolitan 
A. V. Beonds df hai, 1N. W. 2d 430, ic was 
beld, the local legislation providing for the creation 
of the Huron-Clinton Metropolitan Authority for 
of developing and ep | ae does not 
"iolene constitutional provision that ations 
may be formed under general laws but shall not be 
created by special act, since the authority is merely 
a ‘*governmental agency"’ and in a true sense is not 
a ‘‘corporation,"’ cited (p. 437) and quoted from 
Beach v. Leahy, Treasurer, 11 Kan. 23. 
sf 
Minnesota, Sup. Ct., in Wheeler v. Equitable Life 
Assur. Soc., 1 N. W. 2d 593, beld, the requirement 
that notice to insurer of injury or of sickness on 
which a claim for disability benefits under life 
policy may be based be given as soon as “‘reasonably 
Possible, would be construed to mean that notice 
must be given in a reasonable time, considering all 
the facts and circumstances of the case, citing (p. 
596) Beeler v. Continental Casualty Co., 125 Kan. 441. 
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Minnesota, Sup. Ct., in Union Public Service Co. v. 
Village of Minnesota, 2 N. W. 2d 555, beld, a village 
ordinance may be revoked or before it takes 
effect either by motion, resolution or ordinance, 
citing (p. 560) State v. Gas Co., 69 Kan. 45. 

z 

Missouri, Sup. Ct., Div. No. 2, in Rosenzweig v. 
Ferguson, 158 S. W. 2d 124, beld, a general statute 
raps, Sed t of court of record shall be 

on realty Selisanes Ginter, ond Gaerendls on 
shall continue for . years, does not a ad, 
decree perfecting and perpetuating a mechanic's lien, 
pw ody gh Dg oe AE ial statute, 


citing (p. 127) Watson v. Iron-W 70 Kan. 43. 
z 

Missouri, Ct. of App., K. C., in Wright v. Kansas 

City Structural Steel Co., 157 S. W. 24 582, beld, under 


to work and safe instrumentality rests upon the 
employer, and such duty is absolute and non- 
assignable, citing (p. 590) Allison v. Stivers, 81 Kan. 
70k fies MAL, ils ae be oom or mone’? - 
dent acts of negligence in a line of causation, 
— y periods of time, but when the last act 

negligence is the efficient and producing cause of 
a given result it is the “direct and proximate cause,’ 
and the casual connection between the original 
negligent act and the injury is broken by the inter- 
vention of the “‘last efficient negligent act,” citing 
(p. 591): Reilroad Co. 0. Justice, 80 Kan. 10; McCallios 
9. Railway Co., 74 Kan. 785; Railway Co. v. Merrill, 
65 Kan. 436; Railroad Co. v. Penfold, $7 Kan. 148; 
Bailey v. Kelly, 93 Kan. 723; Colwell o. Parker, 81 
Kan. 295; Smith v. Mead Construction Co., 129 Kan. 
229. It was further be/d, that when an employee was 
injured when a board broke, the injured employee, 
suing the employer, could not rest his case upon 
custom and usage of the building trade, since his 
use of the was not induced by custom but 
by direct order of his foreman, citing (p. 591) Clark 
v. Allaman, 71 Kan. 206. 

% 


Missouri, Cr. of App., K. C., in Chambers v. 
Metropolitan Life Ins. Co., 157 S. W. 2d 593, eld, in 
ee Se ert. Seren on Se pent he 
insured, who had resided in Kansas, had misrep- 
resented that at the time of the application he was 
in sound health, and had not consulted any physician 
since date of insurance policy, the evidence was 
sufficient for a jury to that the insurer had not 
in bad faith fraudulently made mi tations 
concerning matter material to the risk, citing G. S. 
1935, 40-418, and also citing (p. 596) and construing, 
Brown v. Metropolitan Life Ins. Co., 146 Kan. 300. 

t 

Missouri, Sup. Ct., in Tindall ». Marshall's U. S. 
Auto Supply Co., 159 S. W. 2d 302, beld, under the 
evidence the effects of carbon monoxide poisoning, 
upon which plaintiff predicated his action, was the 
result of an “‘accident’’ and was not an ‘‘occupa- 
i i , hence that his recovery was con- 
fined to the workmen’s compensation act, citing 
(p. 305) Echord v. Rush, 124 Kan. $21, and other 
authorities . 


% 

Montana, Sup. Ct., in Western Holding Co. ». North- 
western Land @& Loan Co., - P. 2d 557, beld, — 
mortgagor's conveyance to loan company, and su 
sequent conveyances which covaieed’ ta loan com- 
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pany's acquiring title, were expressly made subject 
to a mortgage, and recited consideration of only $1, 
cach of such ee tolled eight year statute 
on mortgage, joan company was estopped 
to set up Tintee in san Ace action 

less than eight “y —— con- 
veyance to company, citin . 560), Stough ov. 
Lumber Co., 70 Kan. 713. Also beld, legislature may 
establish a new limitation applying to cause of 
action as to which none existed , and may 
change existing statutes and shorten period of 
limitation, but provision must be made allowing 
reasonable time for actions to be brought that other- 
wise would be instantly barred, citing (p. 561) 
Myers v. Wheelock, 60 Kan. 747. 

t 

Nebraska, Sup. Ct., in Smyder v. Russell, 1 N. W. 
2d 125, beld, an automobile owner, loaning auto- 
mobile to another for bailee’s own , not 
that of owner, is not —— liable i 
negligence in ation thereof, citing (p. 127 
Zee 9. Babamaier, 103 Kan. 599. 

x 

Nebraska, Sup. Cr., in v. Travelers Ins. Co., 
2 N. W. 2d 576, beld, coral disability exists *‘from 
the date of accident,’’ within the meaning of the 
policy, when it results within the time required by 
the process of nature for the injury to produce the 
effect, citing (p. 580) and quoting from Thomas ». 
Mutual it Health & Acc. Ass'n, 136 Kan. 802, 
and citing (p. 581) Erickson v. Order of United Com- 
mercial ; Ay 103 Kan. 831, and Penguite v. 
General Accident, etc. Corp., 121 Kan. 174. 

% 

Nevada, Sup. Cr., in Marting ». Jobmson, 119 P. 
2d 880, be/d, the statute limiting hours of labor of 
women in private employment is an exercise of the 
“police power" of the state for the preservation of 
the health of such workers in the interest of public 
welfare. The court will take judicial notice of the 
statute, although it is not pleaded, citi ig (P. 882) 
Sheldon v. Pruessner, $2 Kan. $79, and if the transac- 
tion on which plaintiff founded a claim for com- 

tion for overtime employment was illegal, be- 

cause of the statute, defendant could not ‘‘waive"’ 

the statute by failing to plead it, citing (p. 883) 

Railway Co. v. Fromk, 74 Kan. 519, and other cases. 
z 


New Hampshire, Sup. Ct., in N. E. Redlon Co. 9. 
Franklin Square Corp., 23 Atl. 2d 370, beld, under 
common law superior court’s discretionary powers 
are continuous and may be exercised, or prior exer- 
cise thereof corrected, as sound discretion may re- 
quire, at any time before final judgment, citing (p. 
373) In re Day, 129 Kan. 14, and other authorities. 

% 

New Jersey, Ct. of Chanc., in Ryan v. Motor Credit 
Co., 23 rt 2d 607, in a bill of complaint, secking 
forfeiture of certain notes and other obligations in 
writing, executed by complainant in favor of defend- 
ants, and the surrender and cancellation of such 
instruments, on the ground that in previous trans- 
actions of a similar character defendants had exacted 
and plaintiff had paid usury, beld, claimant could 
not recover, since the parties were in equal wrong, 
there being no statute of that state like Chap. 75, 
q 3, of Kansas Laws of 1867 (as rewritten, now G. S. 
1935, 41-103), referred to in Marshall v. Beeler, 104 
Kan. 32, cited at pages 621, 624. 
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New York, Cr. of APP.» in In re Del Dragg's Estate, 


38 N. E. 2d 131, bela, ¢ sovereignty, whether 
state or federal, possesses war of cxgpdedin 
the manner and terms upon which property, bo 


poreelhn Dy myer within its dominion may be 

transmi by will, and prescribing who shall be 

capable of en, citing (p. 137) Johnson v. Olson, 
other cases. 


% 

New York, Sup. Ct., App. Div., 3rd .» in 
Tesiero v. Kishis, 23 N. Y. S. 2d 38, beld, negligence 
need not be presumed from the mere happening of 
an accident, but the circumstances may warrant that 
conclusion, citing Clarke v. Cardinal Stage Lines (p. 
40), 139 Kan. 280, and other authorities. 

t 

North Carolina, Sup. Ct., in Bogen v. Bogen, 18 
S. E. 2d 162, beld, a guest entering an automobile 
assumes the dangers incident to the known incom- 

SP ee 

ver, and in a a iminary discussion (p. 
163) it was said: The cea must not let or loan 
his automobile to a person known to him to be an 
incompetent, careless or reckless driver,’’ and amon 
other cases cited Priestly v. Skourup, 142 Kan. 127. 

% 
Ohio, Sup. Cc., in Townley v. A. C. Miller Co., 38 
N. B. 24 57, in consider py the go tote 
ure a new trial u 
hich > not be discovered badass the term of 
the court, compared (p. 581) our statute, G. S. 
1935, 60-3001, and similar statutes of several other 
states. 
z 

Ohio, Sup. Ct., in Duncan ». Hutchinson, 399 N. E. 
2d 140, bell, “‘Payment’’ within automobile t 
statute need not be made in money, Sun bp oulidlene 
if passenger, by his presence in automobile, or by 
service or assistance to Operator, compensates the 
operator in a material or business sense as distin- 
guished from mere social benefits or nominal or 
incidental contributions to expenses, citing (p. 143) 
Elliott ». Bebmer, 146 Kan. 827. 

t 

Ohio, Sup. Cr., in Allen v. Burdette, 39 N. E. 2d 
153, eld, an action brought by an administrator 
under the survival statute of that state to recover 
me, for personal injuries to plaintiff's decedent, 
who died as a result of such injuries, evidence of 
5 tive earnings had he lived the 
period of norma ogg as shown by mortality 
tables, is inadmissible, citing (p. 154) Railroad Co. v. 
Chance, 57 Kan. 40. 

t 

Ohio, Sup. Ct., in State v. Industrial Commission, 
39 N. E. Si 838, plaintiff's petition for writ of 
mandamus, directing Industrial Commission and 
members thereof to cease disbursing from the state 
insurance fund certain moneys, was held to present 
an action in “‘injunction’’ rather than in ‘‘man- 
damus,"’ and therefore was not within the original 
jurisdiction of the supreme court, compering (p. 
840) our constitutional provision, Art. 3, § 3, and 
citing Public Service Commission v. Kansas Gas & 
Electric Co., 121 Kan. 14. 


z 
Ohio, Sup. Ct., in Epperson v. Jobnson, 119 P. 2d 
818, where the Grand River Dam Authority sought 
to condemn certain privately owned land for public 
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use, had commissioners appointed who filed their 
appraisement of damages, and paid the amount so 
fixed into court, but not disturb the possession 
of the owner, upon the owner's demand a jury trial 
greatly increased the amount of damages, bela, the 
condemnor thereafter could abandon the proceeding 
and refuse to take the Property, citing, quotin 
from (p. 821) and ae odd v. Atchison, 

& S. F. Rly. Co., 134 . 459, and other cases; 
inguished Stewart v. Marland Pipe Line Co., 
132 Kan. 725, where, under similar facts, the right 
of condemnor to abandon was denied because of the 
statute, G. S. 1935, 26-101, —_ in that case, 
but not applicable when a ra company is the 
condemnor. 


Oklahoma, Sup. Ct., in McCleary v. Brown, 119 P. 
2d 830, beld, where surviving partner at no time 
claimed right to possession of partnership property 
as surviving partner, and permitted administrator of 
deceased partner's estate to take ion and sell 
the property without asserting rights of surviving 
partner, he ““waived"’ his right as such and was 

Ly ae from asserting such rights, citing (p. 
832) Campbell v. Boban, 148 Kan. 205. 
t 


Oklahoma, Sup. Ct., in Lumbermen's Supply Co. 0. 
Neal, 119 P. 2d 1017, beld, evidence that a sales 
manager for a lumber company, after resigning, 
established a competing business and solicited from 
some customers of his former employer, but there 
was no showing he received any orders from them, 
or that the business of the former employer suffered 
thereby, did not establish fact that he was an un- 
faithful agent so as to — his recovery for serv- 
ices during term of his employment, 
citing (p. 1018) Morrison «. Woodbury, 105 Kan. 617. 


Oklahoma, Sup. Ct., in Indian Territory Illuminat- 
ing, Co. v. Rosamond, 120 P. 2d 349, held, the term 
““covenant”’ ordinarily implies an agreement. The 
implied covenants of an oil and gas lease are em- 

lied therein in order to carry out the evident 
intention of the contracting parties, citing (p. 354) 
Howerton . Gas Co., 81 Kan. $53; also beld, where the 
owner of the lease breached obligation to prevent 
draining of oil under land by offset wells upon ad- 
joining tract, but no separate record of each pro- 
ducing well on adjoining leases had been kept, and 
the oil from all wells had been run into a common 
tankage, the production of the wells offsetting the 
undrilled location on the lessor’s land could not be 
determined by dividing the total production of the 
lease on which the well was located by number of 
wells thereon, but differences in ucing forma- 
tions, thickness of sand, volume of essential prod- 
ucts, and other factors bearing on amount of prob- 
able uction of such wells, were required to be 

i , citing (p. 355) Myers ». Shell Petroleum 

., 153 Kan. 287; Corr. ». Continental Oil Co., 145 
Kan. 78, 147 Kan. 1. 

tf 


Oklahoma, Sup. Ct., in Lowden v. Luther, 120 P. 
2d 359, beld, the title to an act of the legislature 
may be general and need not contain an abstract of 
the contents of the act or specify or refer to every 
clause therein, citing (p. 361) Bowman et al. v. 
Cockrill, 6 Kan. 311. 
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Oklahoma, Sup. Ct., in Fibikowshi v. Fibikowshi, 
121 P. 2d 304, a suit by a son to establish a resultin, 
Sy Soe eas er ee ae 
to others, eld, before a court of equity will be 
warranted in making a decree therefor the evidence 
must be clear, unequivocal and decisive. At page 
$05 the cass to disinguished on the facto bom 
Taylor v. Taylor, 79 Kan. 161. 

x 

Oklahoma, Sup. Ct., in Magnolia Petroleum Co. ». 
Oklahoma Tax Commission, 121 P. 2d 1008, be/d, where 
foreign corporation uced crude oil in the state 
and shipped the oil to itself and others in other 
states, and corporation’s books and records reflect 
the profit on the oil produced, based on cost of 

uction within the state and prevailing market 
price of oil eg ge ng ay enemy by 
corporation of such gross ts income tax 
[sa ser in the state ae practical method 

assessment for income tax purposes as to net 
income derived from the oil, citing (p. 1013) Mont- 
gomery Ward & Co. v. State Tax Comm., 151 Kan. 159. 


Oklahoma, Sup. Crt., in Kay County Free Fair 
Ass'n v. Martin, 122 P. 2d 393, beld, where the owner 


**gratuitous bailee,"’ but was required to use ordi- 
nary care in keeping table cloth, notwithstanding 
rule in Association's catalogue exempting it from 
liability for loss of exhibit; and further be/d, the 
question whether the Association exercised due care 
was one of fact, citing (p. 394) Filson v. Express Co., 
84 Kan. 614. 
% 


Oklahoma, Crim. Ct. of App., in Ex Parte Boyd, 
122 P. 2d 162, beld, the suspension of sentence 
statute, 22 Okla. Stat. Ann., § 992, is not uncon- 
stitutional as being in conflict with § 10 Art. 6, 
Okla. Const., which vests the power to grant re- 
prieves, commutations, paroles and Pan ang for 
all offenses except impeachment, in the Governor, 
citing, among other authorities (p. 166) In re 
Patterson, 94 . 439. 

z 


Oregon, Sup. Ct., in Harper v. Interstate Brewery 
Co., 120 P. 2d 757, beld, where relief sought by 
mortgagor is avoidance of a private sale, equity is 
the proper forum, and where a cancellation is 
soughe f by suit, the chancellor may properly assimi- 
late the situation to that of a trust, or raise a con- 
structive trust in the process of doing equity, but in 
an action at law by the mortgagor, seeking only 
damages for breach of duty by mortgagee in selling 
mortgaged realty, the mortga not rely on 
the law of trusts, citing (p. 765) Lindbolm v. Nelson, 
125 Kan. 223, and (p. 766) Holderman v. Hood, 70 
Kan. 267. 

% 


my ie Ct., in Heuchert v. State Industrial 

Ace. ission, 121 P. 2d 453, eld, unpaid com- 

pensation installments, accruing before death of em- 

ployee, thereafter may be recovered by employee's 

representative, citing (p. 453) on 9. 

elle, 102 Kan. 208, and (p. 454) Smith v. Boiler 
Works Co., 104 Kan. 591, and other authorities. 


% 
Pennsylvania, Sup. Crt., in City of Pittsburgh v. 


Parkview Const. Co., 23 Atl. 2d 847, beld, payment of 
premiums for — covering workmen's com- 
pensation, public liability and property damages, 
and contractor's contingent liability and property 
damage insurance delivered by construction company 
to city in pursuance of contract to do repaving work, 
did not fall within the obligations of a labor and 
materialmen’s bond furnished by company condi- 
tioned on payment of “‘labor »”” “services 
rendered,’" and ‘materials furnished,’’ in prosecu- 
tion of the work, citing (p. 848) Lumbermen's 
Mutual Cas. Co. v. Underkill 
Kan. 684, and other authorities. 
% 
roe os -. ~~ i Commonwealth v. Smith, 
4 Atl. 2d 1, in denying habeas corpus to a pri 
in the penitentiary who alleged he was untawfally 
deprived of his liberty because at his trial he did 
not have counsel, was not informed of his right to 
have counsel, did not have counsel appointed by the 
court, and had not waived his rights to counsel, 
the court had occasion to take note of the fact (p. 6) 
that most of the states, including Kansas (§ 18, 
Bill of Rights) had ‘‘due process’’ clauses in their 
constitutions before the 14th amendment became a 
part of our Federal constitution. 
x 
South Carolina, Sup. Ct., in Soulios ». Mills 
Novelty Co., 17 S. E. 2d 869, beld, a “breach of the 
peace”’ is a violation of public order, or a disturbance 
of public tranquility, by any act or conduct inciting 
to riot, citing (p. 876) State ». Hebert, 121 Kan. 329, 
and the annotations thereon, 48 A. L. R. 85. 
% 
South Dakota, Sup. Ct., in Bartron v. Codington 
County, 2 N. W. 2d 337, eld, a ae = 
a tion, which employed duly 
licensed physicians ite chew op ae medical 
and surgical services and medicines to county in- 
digent, although illegal as a “*public policy” 
were not ‘‘ultra vires’’ in strict signification of that 
term, and county, after having received benefit of 
services of duly li —— of the corpora- 
tion would not be allo to recover sums paid 
pursuant to the contacts. Warren J., dissenting, 
cited (p. 350) Ritchie v. City of Topeka, 91 Kan. 615, 
and Comm'rs of Jefferson County v. Patrick, 12 Kan. 605. 
% 
Tennessee, Ct. of App., Mid. Sec., in Tenmessee 
Consol. Coal Co., v. Home Ice @ Coal Co., 1568. W. 2d 
454, held, the fiction of corporate entity will not be 


disre; as between parent corporation and its 
subsidiary except to prevent wrong or injustice, 
citing Cp. 459) Continental &” C. T. & S. ’. 
Garden City Co., 123 Kan. 659. 

“a 


Tennessee, Ct. of App., Mid. Sec., in City of Nash- 
ville v. Brown, 157 S. W. 2d 612, beld, to exempt a 
city from liability for al injuries resulting 
from the adoption by a city of a plan of construction 
or improvement of its streets the plan must be for- 
mally adopted by the governing authority of the 
city, and it is necessary that the exact matter under 
consideration should have been brought to the 
attention of the governing body, and that such body 
should expressly order the particular thing to be 
done citing (p. 617) among other authorities 
Gould v. City of Topeka, 32 Kan. 485. 














SYNOPSIS OF CITATIONS 


Texas, Commission of App., Sec. B., in Scott v. 
Gardner, 156 S. W. 2d $13, eld, negli implies 
ability to perceive and power of volition, but mere 
drunkenness does not excuse negligence and is not 
regarded as destructive of clement of understanding 
or perception, but enters into the tort, and does not 
disprove negligence, but is a fact admissible in evi- 


dence as tending to prove negligence, citing (p. 518) 
MelIntosh v. Oil Co., §9 Kan. oes, and other cases. 
z 

Texas, Ct. of Crim. App., in Sigler v. State, 157 S. 
W. 2d 903, beld, the defense of ‘former jeopardy"’ is 
not available to accused unless former trial was on 
the same —— criminal a which a — 
is again seeking to prosecute him, citin . 905 
onl ning ib State v. Schmidt, 92 a 457; also 
citing and ae from (p. 906) State v. Cassady, 

. 331. 


b 

Utah, Sup. Cr., in Neill ». Royce, 120 P. 2d 327, 
had before it a joint tenancy agreement executed by 
husband and wife respecting a bank deposit and its 
construction upon the event of a divorce, in dis- 
cussing the history of joint tenancy cited (p. 330) 
Withers v. Barnes, 95 Kan. 798. 

- 

Utah, Sup. Ct., in Christy «. Guild, 121 P. 2d 401, 
in determining the rights of the parties in an action 
for forcible dito, toon t by a vendor against a 
vendee, where default been made in payments 
under contract for the sale of real estate, it was said 
(p. 405): ‘No question has been raised in this case 
as to the right to bring an action for unlawful de- 
tainer by a vendor against a defaulting vendee. The 
cases are not in harmony as to whether such may 
be done,” citing Stevens v. McDowell, 151 Kan. 316, 
and other cases. 

t 

Vermont, o. Ct., in Hooper ». Levin, 24 Atl. 2d 
337, it was eld, in an action on check or other 
negotiable instruments between immediate parties 
thereto, it may be shown that the effect of delivery 
to plaintiff and extent of operation of instrument 
was limited by conditions on which delivery was 
made, that there was understanding that instrument 
was delivered and received as a receipt or memoran- 
dum, that check was not a completed contract, and 
that for which instrument was executed, 
deli and received was not such as to give it 
effect as a negotiable instrument, citing (p. 339) 
Brook v. Latimer, 44 Kan. 431, and other authorities. 

% 

Washin 
Labor and Industries, 120 P. 2d 1003, ya Lae qo 
‘permanently incapacitating the workman from 
performing any wah @ any gainful occupation,” 
used in the workmen's com tion act, does not 
mean that the workman must be absolutely helpless, 


, Sup. Ct., in Kubnle v. Department of 
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and does not ude the workman from supervisin, 
ym cmap Ae at ae em 
himself where he does not have a wage carning 
capacity, citing (p. 1006) Moore v. Manufacturing 
Co., 99 Kan. 443. 


% 

Washington, Sup. Cr., in Campbell o. State, 122 P. 
2d 458, beld, the tend forbidding any 
conduct dental ofice in his name nanless he is per- 
sonal t in the office a majority of the time, 
—_ that statute should not prohibit any person 

m continuing to conduct any office legall - 
ducted in the state when the statute took effect, is 
not invalid as tendin to create a ‘‘monopoly’’ for 
the benefit of those who may lawfully operate there- 
under and continue a practice forbidden to others, 
citing (p. 465) State v. Creditor, 44 Kan. 565, and 
other authorities. 

% 

West Virginia, Sup. Cr. of App., in “ss 9. 
Gilchrist, 17 S. E. 2d 804, beld, the right of action by 
a representative of a resident alien, whose 
death is alleged to have been the result of a wrong- 
ful act, is not barred by the fact that the only dis- 
tributees of such y tn Be are nonresident aliens, 
citing (p. 806) Reilway Co. v. Fajardo, 74 Kan. 314, 
and other authorities. 

x 

West Virginia, Sup. Ct. of App., in State ». Hiett, 
17 S. E. 2d 878, eld, where two supersedeas bonds 
were filed in the same suit and conditioned the same, 
though made at different times, in different penalties 
and signed by different sureties, such sureties cannot 
be joined as parties defendant in a notice of motion 
for jud t for recovery on the bonds; and in the 
discussion (p. 880) cited Gilbert ». Board of Education, 
45 Kan. 31. 

% 


Wisconsin, Sup. Ct., in State ». Carrell, 2N. W. 2d 
211, beld, a person has a right to defend his domicile 
or habitation oy intrusion by others and to 
employ -— to remove any such found 
therein, he may prevent trespass upon his land 
by force sufficient to repel the same, but, being him- 
self dispossessed, he has no a to recover posses- 
sion by force and by breach of peace, citing (p. 213) 
and quoting from State ». Bradbury, 67 Kan. 808. 

+ 


Wyoming, Sup. Ct., in Western Auto Transports 9. 
City of Cheyenne, 120 P. 2d 590, beld, a city ordinance 
providing for regulation and supervision of motor 
caravans carrying automobiles over city streets, and 
exacting excessive fees, was not valid on ground that 
city could prohibit all intrastate as well as inter- 
state traffic, and that the reasonableness of 
the fees was not involved, and in discussing that 

int cited (p. 592) Peoples Taxicab Co. v. City of 

ichita, 140 . 129. 
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Recent Additions to the 
State Library 
* 


Administrative Law Service. By Pike and 
Fischer. Matthew Bender & Co. 1941— 
date. 


American Law Institute. Restatement of 
the law of Security. 1941. 


Barrows, Chester L. William M. Evarts: 
Lawyer, Diplomat, Statesman. Univ. 
of North Carolina Press. 1941. 


Beard, William. Regulation of pipe lines 
as common carriers. Columbia Uni- 
versity Press. 1941. 


Bok, Curtis. Backbone of the herring. 
Alfred A. Knopf. 1941. 


Borchard, Edwin. Declaratory judgments. 
2d ed. Banks-Baldwin Law Publishing 
Co. 1941. 


Chafee, Zechariah, Jr. Free speech in the 
United States. Harvard University 
Press. 1941. 


Graske, Theodore Wesley. The law of 
government defense contracts. Baker, 
Voorhis & Co. 1941. 


Holmes-Pollock Letters. (1874-1932) Cor- 
respondence of Justice Holmes and Sir 
Frederick Pollock. 2 vols. Harvard 
Univ. Press. 1941. 


Kessler, Henry Howard. Accidental in- 
* juries; the medico-legal aspects of 
workmen’s compensation and public 
liability. 2d ed. enl. and rev. Lea. 1941. 


Municipal Law Journal. Beginning Jan. 1, 
1942, and including the following spe- 
cial reports: 


Automobile trailer and tourist camps 


— Legal and administrative problems of 
municipal regulations with an anno- 
tated model ordinance. 

Blackouts and air raids— Model ordi- 
nance annotated. 

Emergency suspension of municipal 
building, electric and plumbing ordi- 
nances because of material shortages 
created by war program— Model ordi- 
nance annotated. 

Power of municipalities to enter into 
labor union contracts. 


Page, W. H. Wills. 3d (Lifetime) ed. 5 
vols. W. H. Anderson Co. 1941-42. 


Paul, Randolph E. Federal estate and gift 
taxation. 2 vols. Little, Brown & Co. 
1942. 


Perkins, Rollin M. Elements of police 
science. Foundation Press. 1941. 


Pomeroy, J. N. Equity jurisprudence as 
administered in America. 5th ed. 5 
vols. Bancroft-Whitney Co. 1941. 


Rogers, Henry Wade. Expert testimony. 
3d ed. Matthew Bender & Co. 1941. 


Schiller, A. A. Military law and defense 
legislation. West Publishing Co. 1941. 


Shearman, T. G. and Redfield, A. A. Law 
of negligence. 5 vols. Baker, Voorhis & 
Co. 1941. 


Wellman, Francis L. Success in court. 
Macmillan Co. 1941. 


(Any of the above, as well as most of the other 
books in the State Library, may be borrowed 
for limited periods.) 
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Gather round for another fireside chat, those 
who are left. Who would have guessed a year 
ago just what world conditions would now be? 

* 

Recently a visit to the Kansas City, Jackson 
County, Mo., courthouse revealed something 
which most of us have been missing. What 
wonderful court rooms! What wonderful fur- 
nishings! What wonderful arrangements! It 
would be a joy just to try a case in one of their 
modern temple of justice. If not permitted to so 
appear, then go as a visitor. 

*® 

Soon you will be trekking to Wichita for the 
Bar meet. Genial J. B. Patterson, president of 
the local bar and editor of this journal, will have 
everything arranged for one grand meeting. Just 
come and see. This ought to be one of the real 
inspiring meetings of the state bar. If you have 
not seen what a defense city can and must do, 
you can well come for that reason alone. 

* 

It was a great man, a great lawyer and jurist 
who said, “Loose declamations may deceive the 
crowd.” Loose thinking, loose speaking, loose 
acting may deceive the crowd but Lincoln put a 
cap sheaf on that statement at Gettysburg when 
he added a statute of limitations. Most deep 
thinking folk give very high regard to this limita- 
tion. Even a jury is seldom fooled for long by 
loose declamations. If you are in doubt try it. 

* 

A juror was heard to remark, “Does he think 
we are children who can be fed taffy?’ Somebody 
was fooled — not the people. 

* 

War!! Total war. War to final destruction. 
We save our nation or lose our freedom as men. 
Win or be serfs. What does anything matter in 
these days except total thought, total effort, total 
resources devoted to a common purpose? Will 


any lawyer under fifty or perhaps sixty be able to 
explain why he did not take part in this total 
conflict? The expense is negligible if we win but 
if we lose could we ever forgive ourselves that 
we did not do more? 

x 


And now to a topic full of dynamite. One 
that one scarcely dares touch. Besides comment 
may be passe long before this is printed. 

* 


We have two justices of the Supreme Court 
whose terms expire. One was elected a repub- 
lican, one a democrat. One was a great ball 
player, one a schoolmaster. They have worked 
together. They have both done well as Justices. 
Maybe you think you could have done better but 
then you weren't a Justice of the Supreme Court. 
To re-elect them to a second term would seem a 
due recognition of their service. To re-elect them 
without opposition from either party, without a 
campaign, without politics would seem a fair and 
decent thing to do while we are struggling to 
maintain our freedom. 

x 


Who wants a campaign? A few party men to 
be sure. But what about the rank and file? Have 
you gone out into the quiet places to talk to 
people? As lawyers is there any bigger thing we 
can do than to keep attention of our people on 
the one thing we must do, win the war. If we 
must have a campaign other than for national 
offices why not do away with all political meet- 
ings, with all gatherings which may detract from 
our one big job. Let candidates pass quietly 
among the people, use the money ordinarily spent 
on campaigns for prosecution of war, and then 
let the voters go to the polls and express their 
preferences. Of course it will not be so done. 
It's too common sense to be done. But just 
between you and me who cares a picayune about 
a few personal ambitions in these hours of peril. 
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If they must fight let them go into some branch 
of the service, or into a factory to help produce 
war materials. There’s plenty of room for the 
use of all energy where it will do some good and 
help “slap a Jap.” 

* 

It's no use. It couldn't be done. We must 
have our campaigns whether we want them or 
not. This is America and this is war. 

* 

Somehow a feeling must come over a lawyer 
occasionally that he is accumulating a lot of high 
priced books, a lot of repetitions and not a great 
deal of knowledge. We have heard much about 
a set of books which would clear the atmosphere 
and make it unnecessary for a lawyer to buy, buy 
and buy some more. But alas the clouds only 
seem to gather greater than ever. Will it ever be 
possible for someone to write “A Book of Knowl- 
edge On the Law’? Not so long as we have such 
divergent views by courts of last resort in the 
various states and the nation. That means never. 

* 


A business man asked the other day why 
judges and lawyers so often disagreed, so often 
entertained personal animosities. Perhaps that is 
what makes the profession a really great one. The 
individual is constantly coming to the surface in 
man. That is our great hope for the future, after 
the world’s big case of boils has been cured. 
Even as Job suffered so the world suffers with 
its boils. The world proportionately has just as 
many would-be friends, with just as many solu- 
tions of the trouble. In fact there are those ready 
to say to the world “Curse God and die.” But 
the world will not die. It will live because of 
these individualists who for the moment are will- 
ing to work all together and when the sun shines 
again to assert the doctrines and principles upon 
which a new world may arise. Lawyers will be 
in the fore-front. 

* 

Sometime judges wonder why clients of certain 
lawyers are repeatedly coming to them to com- 
plain of real or fancied wrongs. Perhaps it is 
that something in the air and yet complaints may 
well be limited to about three per cent of the 
legal profession. Some lawyers would smile, or 
would they, if they could know some of the 
stories their clients tell. A judge certainly has 
to be patient, trying to help the client, trying not 
to wrong the lawyer, remembering that humanity 
is frail at best and stories poured into his ears 
must be carefully scrutinized. Doubts do all men 
assail but we must keep faith. 
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Some suggestions for the state bar meeting. 
Do we need a judicial revision in Kansas and a 
redistricting of district courts? Would you advo- 
cate the Supreme Court dividing into groups of 
three to hear and determine appeals? Would you 
favor a district attorney for each judicial district? 
Should we work for a shorter ballot? Should 
judicial elections be removed from politics? 
Should district judges be shifted occasionally? 
What about this integrated bar? Why haven't 
we had it long ago? What effect will the war 
have on standard requirement for admission to 
the bar? 

* 

Nothing stands out more glaringly than the 
inadequacy of the average courthouse for han- 
dling mixed jurors. Go into almost any court- 
house in any state east and you will find a 
woman bailiff for her sex, a lounging room for 
women jurors, proper sleeping quarters when a 
jury is retained for the night, modern furnish- 
ings, toilets, lavoratories and all. Go into most 
any courthouse in Kansas and you will find 
almost none of these conveniences. Yet Kansas 
is the state that has boasted of its individual 
drinking cups, health and moral laws. Kansas 
was not equipped for our present jury system, it 
is not now equipped and what's more it is doing 
practically nothing about it. Women as jurors 
first accepted the fact that they were not much 
wanted, tried to and are doing a good job. So 
far they have never asserted their rights to proper 
facilities. Sometime they will. In Sedgwick 
county we had to almost fight to get separate 
toilets in two divisions and they are nothing to 
brag about. Not many lawyers would want their 
mothers, wives or daughters to serve under pres- 
ent arrangements. Women have been patient 
long enough. They should demand their rights. 

* 

Sequestration of witnesses. Truth or not the 
truth. Granting that sequestration often leads to 
truth and justice, again we find that many courts 
do not have facilities for proper handling of 
such matters. Have we been too parsimonious 
or perhaps we are just waiting. 

* 


Says the judge, “Do you know the nature of 
an oath?” “Yes, your honor. It means if I lie I 
go to the penitentiary but if I tell the truth | 
lose the lawsuit. What would you do, judge?” 
Perhaps the judge had never been in such a 
straitjacket. 

New lawyers. The oath says we owe our first 
duty to our country, the second to our state and 
then to our profession. The answer is plain. 
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At the May a in Wichita, the sub- 
ject of integration will be muchly discussed. 
As far as I can tell from my contacts, made 
at the request of the judicial council, and 
the executive council, as well, the larger 
majority are for some form of group effort. 
That, in itself, will lend support and might 
to a betterment of the law business. Cer- 
tainly the Bar has bent every effort to help- 
ing others, with too little thought of what 
the effect would be on the practice itself. 
And again, I know of no group who pride 
themselves on being individualists to the 
extent where the laity also has begun to 
believe it, and as a matter of consequence, 
leave the lawyers alone. The law business 
should be better, re-vitalized by those who 
let it slip — the Bar itself. So let’s do some- 
thing about it at Wichita, the 22nd of May. 

Judge James Cochran, long associated 
with - practice in Kansas City, Kansas, 
and the last years of his life devoted to 
library work, died about May Ist. 

A large number of friends at the Bar of 
E. S. McAnany, of Kansas City, will sym- 

ize with him in the loss of his wife 
about May Ist or 2nd. 

Jeff Robertson has changed his activities 
from that of Labor Director to the Corpora- 
tion Commission, taking the place of Andy 
Schoeppel, and who is the only candidate 
for Governor so far announced. 

Jay Kyle argued the Cochran matter 
before the United States Supreme Court on 


April 8th. The reports have it that Jay did 
himself, as well as the Attorney General’s 
office, proud. 

Bill Norris, of Salina, was in To the 
last week of April on account of the death 
of his father. I know that the Bar all joins 
in extending sincere regrets. 

I have seen S. S. Alexander and he tells 
me he will oppose Cliff Hope for Congress 
on the Democratic ticket. 

Tige Harvey is now in with Ed Rooney 
and Jake Dickinson on an office arrange- 
ment in the New England Building, in 
Topeka. 

Geo. West, from Kansas City, Kansas, 
I hear, is our new D. A. I haven't seen 
him recently. My information came from 
Topeka. 

Herb Stubbs, of Ulysses, and Verne 
Light, of Liberal, were both in Topeka on 
a gas hearing before the Commission, as 
well as Bob Foulston, Mark Adams and 
Carl Smith, of Wichita. 

Gerald D. Fowley writes our Secretary 
that he is more than pleased to receive the 
Journal while at Ft. Warren, Wyo. 

Gene Stanley, of Wichita, has been nom- 
inated to the Board of Governors of the 
American Bar Association. I understand 
the nomination is tantamount to an election. 
This is indeed an honor and should do the 
Bar as a whole some good. It is a distinc- 
tion for Kansas. 

I saw Pat Patterson and George Powers 
in Wichita recently. Pat to repre- 
sent the business side of the Sedgwick 
County Bar, while George, I think, was 
more interested in the monkey-business side 
of the Bar. However, I did gather there 
would be plenty of both at the meeting the 
22nd of May. 

Verne Light busted out at the meeting 
of the Executive Council March 8th at 
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Wichita with what the doctor said was a 
gallstone ailment. Verne said he thought 
it must be his old ulcer coming back. Mrs. 
Light didn’t know. If she did, she didn’t 

. Anyhow, all of which put Verne in 
bed for several days.. While he was in bed, 
I learned he had been in Wichita for the 
better part of a week. Now I ask you, what 
is a guy to believe? 

Judge R. M. Pickler, of Smith Center, 
died very recently. He was 86 years old and 


had served 22 years as District Judge of 
Jewell, Mitchell, Smith and re 
counties. 


Corwin I. Spencer, son of Judge C. A. 
Spencer, of , married Helen Louise 
Iserman, sometime early in March. Corwin 
is stationed at Camp Lewis, Washington. 

John R. Parsons, of Wakeeney, died 
recently. He was a member of the House, 
I think, when he died. 

C. L. Hoover seems to have been given 
the glamour award for the outstanding man 
under thirty-five. The award is given for 
outstanding achievements and civic better- 
ments, all this done while he is City 
Attorney. 

Charlie Stewart, County Attorney of 
Kingman, lost his father recently, he hav- 
ing died at his home in Topeka. Norman 
Jeeter, of Hays, also lost his father re- 
cently. To both we extend our sincere 
regrets. Bill Vance lost his mother recently. 
She was one of the pioneers of Republic 
County. 

Judge D. A. Barta died at his home in 
Great Bend at the age of 91. He came to 
Barton County in 1890 and practiced there 
until a few years ago with the exception of 
the 22 years he served on the bench. 

Scott Pfuetze is now Probate Judge of 
Riley County. Dick Wells is in the army, I 
understand. Harold Hughes is making an 
all-out effort to do his bit for the Old Uncle. 

Mrs. Charles I. Martin, of Topeka, age 
68, died about Dec. 1st. She, some of the 
older members of the Bar will remember, 
was the only woman to serve as Attorney 
General of the State, also the second woman 
admitted to the State Bar. 

Judge J. C. Ruppenthal, of Russell, 
sends me a bunch of clippings every once 
in a while. For this I am very appreciative. 
I wish some of the other would 
do likewise. 

Ted Bellamy, the genial Martindale rep- 
resentative, is back in Kansas, with the 


same smile and and the same 
answers, I bet. First question he asked me, 
“Have any of my subscribers died?” When 
I told him I could not think of any, he felt 
relieved and I think foresaw another 

year ahead. Quite a guy, this boy Bellamy. 

The Democratic gentry of the Wyandotte 
County Bar threw a farewell _ for 
Harold Harding over in town (this means 
Kansas City, Mo.) the first week in March. 
I understand the boys did themselves proud 
sending the favorite son away to a big start 
on his new job in Topeka. 

Charlie Stevens, of Columbus, went down 
to Texas on business, and met with an acci- 
dent which piled him up in a hospital for 
some ninety days. At this writing, he is 
still there, not being able to travel. Inci- 
dentally, Charlie has a new boy in his office, 
Ty R. Williams, who came up from Picher, 
Oklahoma. 

Jerry Harman caught up with Uncle 
Sam’s Army while serving as County 
Attorney of Cherokee County. His deputy, 
Lawrence Mulliken, a job in the Par- 
sons project, leaving jobs open in the 
County Attorney's office. Judge Vince 
Bowersock then proceeded to appoint Harry 
Porter County Attorney, and Corbin Shouse 


I catnened the Cherokee County Bar 
held a legal institute on the night of April 
18th. I am informed that Charlie Welch, 
of Coffeyville, made the talk of the day. 
Looks like Charlie is getting into practice 
making local Bar meetings and talking on 
timely subjects. He comes in as President 
after the May meeting. There will be a lot 
of these local Bar meetings, Charlie, and all 
on account of what the Executive Council 
did at Wichita. 

John Keith, of Coffeyville, died the week 
of March 15th. He was the Senior partner 
of the old Keith-McGugin ership, the 
one made famous by their knowledge of 
tribal matters, and the “red man” generally. 

Verne Rosenstahl is leaving the Tax De- 
partment at Topeka, he being one of the 
commissioners. I understand he is going 
with Stanolind, at Wichita. Jimmie Dye 
goes up a peg in Verne’s place. 

Mark Bennett, of To; had an auto 
wreck the night of 24th which 
busted him up some. Last accounts seem 
to be favorable, although as this is written 
he is in bad shape. We are pulling for you, 
Mark. 
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Otho Lomax gets back in the office about 
April 1st after an absence of four months. 
Otho got busted up in a wreck, too. 

Slew Strong, of Topeka, has just com- 
pleted quite a siege in the hospital. An 
operation was performed. Slew is out now 
and back on the job. 

Judge Homer Hoch is now getting 
around again after a two months vacation 
in bed occasioned by a heart attack. I 
understand the Judge is doing better. 

Lee Stanford and Marvin Brummett have 
dissolved their partnership at Concordia. 
I understand Marvin has an abstract plant 
as well. 

The Washburn students had a dinner 
Friday night, April 3rd, at Topeka, in con- 
nection with the Shawnee County Bar Meet- 
ing. The Seniors were inducted into the 
practice and given diplomas by a special 
rule ny ews to getting into the service. 
Barney Sheridan, the State Bar President, 
made a talk on integration. Dean 
Price and Phil Lewis also spoke. Good 
crowd. Several hundred or better enjoyed 
the occasion. 

A. B. Ross, of Cedarvale, died early in 
March. 

C. A. Bauer, Jr., County Attorney at 
Fredonia, is now serving with the Army. 
W. H. Edmundson is acting County Attor- 
ney. J. L. Stryker, of Fredonia, is all out 
army-minded. It seems J. L. would like to 
get into the army procurement service. 

Pete Pierson, of Ottawa, is a candidate 
for City Finance Commissioner. I do not 
know how he came out as the election by 
now is over. Jim Hudleson is in the Army 
by now. Jim and Pete have a partnership 
at Ottawa. 

There are three lawyers left in Yates 
Center. All three are candidates, so I am 
informed, for the office of County Attorney. 
This should be an interesting race. 

A couple of kids in a jalopy ran into 
Les Goodell, turning their car over and 
completely demolishing it and busting Les’ 
shoulder, necessitating his being in the hos- 
pital for a week or so. I understand he is 
now at home and doing nicely. I am more 
or less interested in the result of the acci- 
dent. I understand Les has one 
shoulder and one bad one. He shoots from 
the good one. I don’t know, but I bet this 
is the one he busted. 

Judge L. S. Ferry died the 24th of April, 
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in Topeka. Another of the “Old Timers” 


gone. 

Glenn Logan is now acting Post Master 
of Topeka. I understand he is closing his 
law practice out, or rather cleaning it up, 
Pp ory to taking over the new job. 

still exists today in some cases a 
feeling among the Bar of the western end 
of the State that the State Bar is run by 
eastern Kansas, more as a convenience to 
the larger offices existing in the eastern 
half of the State, and in some cases more or 
less a closed shop, so far as western Kansas 
is concerned. Now let me tell you western 
Kansas , this is baloney, pure and un- 
adulterated baloney. The eastern end wants 
the western end as bad as the western end 
wants the eastern end. The State Bar is 
just one big family. There is no group I 
know of where the spirit of fraternity exists 
to the degree it does between lawyers. I 
have introduced many total strangers to 
each other. In an instant they find a timely 
subject of mutual interest, and a friendship 
invariably starts. 

I can see how back in the early days 
when it took a week to cross the State by 
wagon, and when telephones were expen- 
sive, conditions more or less created a dif- 
ferent custom as to habit and mode of law 
practice, but those days are gone. Today 
the practice is the same, the customs the 
same, and communications quick and easy. 

I was surprised to get such thoughts in 
my conversations over Bar integration with 
different lawyers. All of the above leads to 
one thought, if you western Kansas boys 
will attend the meetings and learn to know 
the eastern end of the State as I know it, 
you will change your views and be better off 
for the change of attitude, and in so doing, 
benefit yourself by attending the meetings. 

A fire next door to Roy McMullen and 
Bill Candt, both of Great Bend, gutted the 
building and pushed the water over on 
their side, causing a new decorating job to 
be done in their office. It now looks better 
than ever with the new furniture and redec- 
orating. Wayne Lamoreux, of Great Bend, 
after a sojourn at Mayo’s Clinic, is now 
completely restored to health even to 
the place where he challenged Tudor 
Hampton to a golf game. 

John Henry Lewis, of Great Bend, has a 
new addition to his family. The little 
stranger arrived about sixty days ago. Herb 
Diets, of Great Bend, was a recent week- 
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end visitor at Wichita. He, me, and the 
Executive Counsel were all there together. 

Bob Blackburn, of Great Bend, wanted 
to take me to a box supper somewhere out 
in the country where there was going to be 
a “singing.” I told him I could not go but 
knew several who would enjoy a “singing” 
much more than I. 

I learned today at Larned that Bill 
Vernon operates a laundry and cleaning 
establishment of no small proportions. 
From what he said about it, I imagine he 
keeps most of the surrounding country in 
clean linen. 

Roscoe Peterson just went out as State 
Grand Master of the Masonic Lodge, his 
years term having expired. He said he 
enjoyed it very much and made a world of 
friends and had many wonderful experi- 
ences. 

Judge Clark held a hearing at Kingman 
the first week in March. The cause had 
something to do with the Alexander-Flick 
matter. The Bar of Kin County all 
came over to welcome Judge Clark. I went 
along too. Bob Hudkins, of the Emporia 
Bar, has departed for the service. 

luck, Bob. 

Leo McKenna was elected Bar President 
at the last meeting of the Crawford County 
Bar. Looks like a big job for a big man. 
Con ions! 

A. H. Carl, of Pittsburg, died sometime 
in February of a sudden and quick illness, 
something that took him right now. He 
was one of the Old Timers in Crawford 
County, having been in as County Attorney 
elsewhere during prohibition days through- 
out the United States but never in Crawford 
County. 

Paul Wilbert has left the offices of Keller, 
Malcolm & Burnett, of Pittsburg, for the 
Army. His place has been taken by Jack 
Wayman, who looks like a good boy for 
the job. By the way, George Malcolm has 
been confined to his home on account of 
illness, for three months or more. He is 
expected out soon. 

Sam Webb, late of the Adjutant Gen- 
eral’s office in To died from a heart 
attack about November 2nd of iast year. I 
just heard about it. The Bar extends its 
sympathy to Mrs. Webb. 

Gordon Angwin, of Pittsburg, was so- 
journing in Hot Springs, Arkansas, the 
week of March 15th. Someone said the 
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horse racing was going good about that 
time. 

The Crawford County Bar held its 
annual meeting at the Besse Hotel the 
night of March 7th. I understand a lar 
and sumptuous uet was the highlig 
of the occasion. meeting was made 
more lasting and glamorous the 
speeches Doug Hudson and Sylvan Brunner 
made. Doug spoke on “Duty of the Bar to 
the Country in Times of Stress,” and did 
his usual good job of it, while Sylvan 
talked on “How to Defend a Damage 
Suit.” This, I understand, is a complete 
reversal of his usual procedure and experi- 
ence. Hence, leaving him somewhat abashed 
at the verdict gained. 

Staneart Graham, I hear, is the crusading 
candidate for the office of County Attorney 
on the “dry” ticket. Why a candidate 
should be forced to run on a dry ticket in 
a dry State beats me. 

Bailey Waggener, of Atchison, while out 
driving one Sunday afternoon with his wife, 
was struck by a car which approached out 
of a crossroad. Bailey, to keep from hitting 
the other car, ran into a culvert. The result 
ee ee eee 
operation for Bailey. Mrs. Waggener suf- 
eel a bad arm ianenp and is still having 
trouble with it. Glad it was no worse. 
Bailey is now out of the hospital. 

Judge Laurence Day, of Atchison, frac- 
tured a shoulder while wandering around 
in his back yard after dark. It seems he 
stepped into a hole which threw him and 
when he landed it was on his shoulder. 
Better stay in after dark, Judge. 

Lee Bond, of Leavenworth, is just now 
getting back into the office after two months 
at home with an infected throat. I didn’t 
see him personally but Bannon is authority 
for the statement. He is now out and at ‘em 
again. 

Jim Kelsey, of Leavenworth, is getting 
along somewhat better. Jim has had a 
hard time of it. I am glad to report he has 
been down to the office occasionally. 

Jerald Kolterman, of Wamego, has just 
reported the arrival of a baby girl at their 
house. Congratulations, Jerald. 


This boy, Jim McClain, of Sabetha, is 


doing a good job of getting a new office 
ined up. He says he is doing first rate and 


is happy about the whole thing. 
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